DEVELOPER AGREEMENT
between
Washington State Department of Transportation and
[bookmark: _GoBack](Fill-in) 
 (Fill-in Agreement Number)

This Agreement is made and entered into between the Washington State Department of Transportation, hereinafter "WSDOT," and (fill-in), hereinafter the "DEVELOPER;" hereinafter to be referred to individually as “Party” and collectively as “Parties.”

RECITALS

1. The DEVELOPER wishes to (fill-in) and/or related improvements within WSDOT's rights-of-way.

2. (Fill-in) issued a decision approving the development.

3. The SEPA Mitigated Determination of Non-Significance determined that on and off site traffic revisions are necessary in order to accommodate the increase in traffic volumes expected as a direct result of the development of.

4. The DEVELOPER is committed to address the increase in traffic volume and necessary traffic revision.

5. WSDOT has asked that the necessary traffic revision take the form of a (fill-in) referred to hereafter as the PROJECT.

6. The DEVELOPER has requested to construct the PROJECT as part of its development, and

7. WSDOT has agreed to the DEVELOPERS's proposal pursuant to the terms of this Agreement.

8. The DEVELOPER will undertake design and construction of the PROJECT.

9. The DEVELOPER, at one hundred percent (100%) DEVELOPER's sole cost and expense, will design, construct and be solely responsible for the completion of the PROJECT as provided in this Agreement.

10. WSDOT and the DEVELOPER now wish to define each Party's responsibilities for design, construction, inspection, materials testing, costs, and PROJECT acceptance.

NOW THEREFORE, by virtue of Title 47.50 RCW, the above recitals that are incorporated herein as if fully set forth below, and in consideration of the terms, conditions, and performances contained herein, and the attached Exhibit A, B, C and Attachment A which are included herein by this reference,  it is mutually agreed between the parties hereto as follows:
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1. PRE-CONSTRUCTION AND CONSTRUCTION PROVISIONS

1.1 The DEVELOPER has caused the PROJECT construction plans, specifications, and special provisions PROJECT Documents to be prepared in accordance with the current Washington State Department of Transportation Standard Specifications for Road, Bridge, and Municipal Construction, (fill-in) edition, and amendments thereto (fill-in) Standard Specifications, and the Washington State Department of Transportation Design Manual, M 22-01, current version, unless otherwise noted. WSDOT has reviewed the PROJECT Documents and accepted the design contained within them on 8-29-2017. The PROJECT Documents are incorporated into this Agreement as if fully attached as an Exhibit.

1.2 The DEVELOPER shall provide the WSDOT's representative (Section 2.3) with ten (10) copies of the accepted PROJECT Documents, within fifteen (15) calendar days prior to work commencing on the Project, for WSDOT use throughout construction of the PROJECT.

1.3 The DEVELOPER shall insure that the DEVELOPER's prime contractor for the PROJECT is prequalified to perform highway work in accordance with Section 1-02.1 of the 2016 Standard Specifications. The DEVELOPER shall be responsible for completing the construction of the PROJECT, at one hundred percent (100%) DEVELOPER's sole cost and expense, per the PROJECT Documents. Construction includes, but is not limited  to,  contract administration and management in accordance with the guidance provided in the Washington State Department of Transportation Construction Manual, M 41-01, current edition and all supplementary directives (WSDOT Construction Manual), overall day to day supervision of the PROJECT, payments to  its  contractor(s), approval and payment of all PROJECT contract changes, contractor claims, material acceptance and testing, and certification of compliance with the (fill-in) Standard Specifications contained within the PROJECT Documents. Further, the DEVELOPER shall provide to WSDOT reports in connection with PROJECT inspection and materials testing as WSDOT requires at its sole discretion.

1.4 The DEVELOPER shall obtain all federal, state, and local permits necessary to construct the PROJECT, copies shall be provided to a WSDOT representative. The DEVELOPER agrees to comply with all federal, state, and local permit terms, as well as statutes, ordinances, and rules applicable to the PROJECT.

1.5 The DEVELOPER shall be responsible for the following:
A. Provide for the construction and inspection of the PROJECT in accordance with the PROJECT Documents and the terms provided in this Agreement.
B. Construction inspection oversight, in accordance with the WSDOT Construction   Manual,   of   all work performed   on   the  PROJECT by the DEVELOPER's
	contractor(s), at the DEVELOPER's sole cost and expense.
C. Ensure the PROJECT is constructed in accordance with the PROJECT Documents.
D. Materials verification testing at intervals shown on Exhibit B. The DEVELOPER shall ensure that all materials testing performed on its behalf,  be performed by a qualified tester, having a qualification through a program based on AASHTO R 25 as provided for in Section 6.2. All materials verification testing performed will be at the DEVELOPER's sole cost and expense.

1.6 WSDOT may perform survey verification at any time during the PROJECT, at its sole discretion. Any survey verification performed by WSDOT will be at the sole cost and expense of the DEVELOPER.

1.7 WSDOT agrees to prepare, at the DEVELOPER's sole cost and expense, the initial Record of Material (ROM) for the PROJECT, which shall be based on the approved PROJECT Documents. The ROM will be prepared by WSDOT in accordance with the guidance provided in Chapter 9 of the WSDOT Construction Manual.

1.8 The DEVELOPER agrees to and shall maintain the PROJECT ROM throughout PROJECT construction in accordance with the guidance provided in Chapter 9 of the WSDOT Construction Manual. The DEVELOPER shall provide copies of the ROM and all supporting material documentation to WSDOT's representative on a weekly basis for review throughout PROJECT construction.

1.9 The Parties acknowledge and agree that a pre-construction meeting shall be held prior to construction beginning on the PROJECT. Should additional pre­ construction meetings be necessary, either Party shall notify the other Party in writing five (5) working days prior to the meeting with the time, date, and location of any follow up pre-construction meetings.

1.10 If the DEVELOPER schedules PROJECT construction coordination meetings with its contractor(s) representatives, the DEVELOPER agrees to  notify WSDOT representative within five (5) working days of the time, date, and location of the meeting, to allow WSDOT representative or designee (Section 2.3) an opportunity to attend.

1.11 If WSDOT finds it necessary, at its sole discretion, to perform repair work on SR (fill-in)  in the vicinity of the PROJECT due to damage directly or indirectly  caused by the PROJECT work, the DEVELOPER agrees to  reimburse  WSDOT for all of its actual direct and related indirect costs as provided for in Section  8.

1.12 WSDOT reserves the right to suspend any and all PROJECT construction activities. If WSDOT determines, at its sole discretion, that SR (fill-in)  and/or the safety of the traveling public within the PROJECT limits are in jeopardy, the DEVELOPER agrees that WSDOT is authorized to order the DEVELOPER to suspend PROJECT work. In this event, the DEVELOPER shall comply with the order, and WSDOT and DEVELOPER will fully cooperate in a timely manner to resolve the issue(s). The DEVELOPER agrees that costs incurred as a result of a suspension of (fill-in) work shall be part of the PROJECT costs and shall be the sole responsibility of the DEVELOPER. WSDOT shall have no cost liability as provided in Section 8.1.

1.13 The DEVELOPER is solely responsible for providing traffic control on the Project and (fill-in) to ensure the safety of the traveling public.

1.14 The DEVELOPER shall reimburse WSDOT for all actual direct and related indirect costs incurred by WSDOT pursuant to the terms of this Agreement. Such costs include, but are not limited to, PROJECT Document review and acceptance, review and approval of proposed changes to the PROJECT Documents during construction of the PROJECT, initial preparation and weekly review of the DEVELOPER maintained PROJECT ROM along with all supporting material documentation, intermittent construction inspection, review materials verification testing reports, review fabrication inspection reports, review survey submittals, audit of final records and as-builts, preparation and submittal to WSDOT' s representative of the (fill-in) Region Engineering Offices and any repair work performed by WSDOT during the PROJECT as provided in Section 1.11. The DEVELOPER shall make payment as provided for in Section 8.

1.15 The DEVELOPER has provided a performance and payment bond (Bond) to cover the full contract amount for the construction of the PROJECT by its contractor.

1.16 The DEVELOPER shall obtain and keep in force for the duration of the PROJECT work being performed under this Agreement, the insurance specified below with companies or through sources approved by the Washington State Insurance Commissioner pursuant to chapter 48.05 RCW. The DEVELOPER shall maintain coverage for workers' compensation, disability benefit and other  similar  employee benefit acts that are applicable to the PROJECT work being performed under this Agreement; provided, however, that DEVELOPER shall have the  right to satisfy its insurance obligations hereunder by means of self-insurance to the extent of all  or part of the insurance required hereunder, but only so long as DEVELOPER (or an affiliate providing the insurance) shall have a net worth of at least Five Hundred Million Dollars ($500,000,000):

1.16.1 	The DEVELOPER and its contractor(s) shall each setup an escrow account in the amount of Three Million Dollars ($3,000,000) or maintain commercial general liability coverage which shall be written on Insurance Services Office (ISO) form CG0001 or its equivalent and shall have minimum limits of Three Million Dollars ($3,000,000) per occurrence and in the aggregate for each policy period for bodily injury, including death and property damage. The DEVELOPER shall ensure that its contractor(s) maintain auto liability coverage, which shall be written on ISO form CA0001 03 10 and shall have minimum limits of One Million Dollars ($1,000,000) per occurrence. WSDOT shall be specifically named as an additional insured  under any and  all general liability or automobile policies procured or required in connection with the performance of this AGREEMENT by the DEVELOPER and its contractors, by endorsing these policies with form CG2010 1185 or CA2048 (as appropriate), which shall contain no additional limitations with respect to completed operations or ongoing operations coverages, nor shall there be any limitation with respect to the negligence of WSDOT. The DEVELOPER shall furnish WSDOT proof of insurance prior to undertaking any work covered by this AGREEMENT.

1.17 The Parties acknowledge, understand and agree that should the PROJECT, or any part thereof, be suspended or stopped by WSDOT or any third party, including the DEVELOPER, federal or state agency, or local jurisdiction, or by court order or by requirement of any injunction, regardless of the reason for the suspension or stoppage, the DEVELOPER agrees that all such costs incurred shall be part of the PROJECT costs and shall be the sole responsibility of the DEVELOPER. Further, should the PROJECT work cease for any such reason, the DEVELOPER shall be solely responsible for all costs and expenses required to complete the PROJECT work.  Alternatively, the DEVELOPER shall restore the highway right of way to its original condition, as determined at the sole discretion of WSDOT. The DEVELOPER shall, at all times, protect PROJECT is constructed, the highway right of way, and the traveling public for the duration of any such PROJECT construction, work suspension or stoppage. WSDOT shall have no cost liability as provided in Section 8.

2. PARTIES'  REPRESENTATIVES

2.1 The DEVELOPER shall be responsible for the day-to-day contract management of the PROJECT in accordance with the terms of Section 1, and has designated a representative (Section 2.3) to administer and manage the PROJECT.

2.2 The (Fill-in) Region Construction Engineer shall be WSDOT’s representative (Section 2.3) throughout PROJECT construction, to ensure that the PROJECT is constructed according
	to the accepted PROJECT Documents, associated permits, and in accordance with the terms of this Agreement.

2.3 The representatives for WSDOT and the DEVELOPER are identified as follows:
	(Fill-in)
	WSDOT Representative
	DEVELOPER Representative

	Name: 
Title:

	Name:
Title:

	Address:
	Address:

	Telephone Number: 
	Telephone Number:  

	Email: 
	Email: 



2.4 Each Party's representative shall be responsible for familiarizing herself or himself with the PROJECT Documents, PROJECT schedule, and relevant issues affecting the faithful construction of the PROJECT. Both representatives shall coordinate and cooperate with one another in good faith to ensure completion of the PROJECT in accordance with the PROJECT Documents. Each Party's representative shall provide to the other Party a list of personnel who will be assigned to the PROJECT. The DEVELOPER's list shall also identify any consultant personnel the DEVELOPER may utilize for PROJECT work. The Parties will update the lists as needed during the course of the PROJECT and provide such updates to the other Party.

2.5 WSDOT recognizes the DEVELOPER's representative's role as lead for the PROJECT. All communication relative to the PROJECT from WSDOT will be through the DEVELOPER's representative. Further, all communication between the DEVELOPER and WSDOT will be through WSDOT's representative.

3. PROGRESS REPORTS

3.1 The DEVELOPER shall provide written monthly progress reports to WSDOT's representative to include, at a minimum, PROJECT status, potential problem areas, and current and projected schedules for PROJECT completion. The DEVELOPER's representative and WSDOT's representative will establish the guidelines and/or format for providing these reports.

3.2 The DEVELOPER shall provide to the WSDOT's representative a two (2) week schedule showing weekly traffic impacts affecting the PROJECT and/or PROJECT is constructed one (1) week in advance of such impacts.

3.3 The DEVELOPER shall provide to WSDOT's representative a two (2) week schedule showing PROJECT work activity that will take place, one (1) week in advance of such activity.

4. CHANGES/ EXTRA WORK

4.1 The DEVELOPER shall be responsible to obtain WSDOT's prior written concurrence, not to be unreasonably withheld or conditioned through WSDOT’s representative, for any and all revisions, deviations, extra work, and changes to the PROJECT shown on Exhibit "C" Documents previously accepted by WSDOT for work located within the PROJECT limits or that directly affect (fill-in). Any such written concurrence not received by the DEVELOPER's representative within thirty (30) working days of receipt of said submittal shall be deemed approved by WSDOT.

5. RIGHT OF ENTRY/UTILITY RELOCATION

5.1 The WSDOT hereby grants to the DEVELOPER and its authorized agents, contractors, subcontractors, and employees a right of entry upon all land in which WSDOT has an interest, within or adjacent to the PROJECT limits, for the purpose of constructing the PROJECT. Upon the WSDOT's acceptance of the PROJECT, this right of entry shall terminate.

5.2 For Utility relocations where WSDOT franchise rights are present, the Utility shall relocate any conflicting utilities at its sole cost and expense where its facilities are impacted by the (fill-in) Project.  The TRIBE can invoke Utility accommodation rights held by WSDOT, the list of the Utilities affected and transfer rights are addressed in Attachment A, Utility Rights and Obligations.

6. MATERIALS AND QUALITY ASSURANCE

6.1 The DEVELOPER agrees to and shall assure that all materials and workmanship shall conform to the (fill-in) Standard Specifications, as well as the PROJECT Documents, which shall be subject to inspection by WSDOT as provided herein.

6.2 The DEVELOPER agrees to and shall assure that all on-site materials testing shall be performed by a qualified tester having a qualification through WAQTC (Western Alliance Quality Transportation Construction) based on AASHTO R 25. Qualification paperwork shall be provided to WSDOT's representative prior to any on site testing by said tester. WSDOT reserves the right, in its sole discretion, to request removal and replacement of any tester on the PROJECT. Notification of such removal will be provided in writing, stating the reason for the removal, by WSDOT’s representative to the DEVELOPER's representative. GEC (General Engineering Consultant) tester's with WAQTC certification that didn't come through NWCEL (Northwest Council of Engineering Labs) will need to provide the QSM/IA :(Quality Systems Manager/Independent Assurance) with:

6.2.1 Signed "Rights of Responsibilities" forms for each module in which they hold a certification.
6.2.2 Signed "WSDOT-WAQTC Certification Program registration forms" for each module in which they hold a certification.
6.2.3 Their WAQTC ID#, along with issuing state information.
6.2.4 Nuclear Densometer radiation training certificate, if applicable.
6.2.5 HAZMAT Training for Portable Nuclear Gauge, if applicable.

6.3 If an offsite materials testing laboratory is used, the DEVELOPER agrees that it shall meet the conditions following:

6.3.1 Private laboratories will require review section 9-5.6B of the WSDOT Construction Manual.
6.3.2 They will be evaluated per Standard Practice QC 3 for each location they intend to test at.

6.4 The DEVELOPER agrees that all materials testing shall be performed in accordance with the guidance and frequency provided in Chapter 9 of the WSDOT Construction Manual.

7. ARCHAEOLOGICAL AND/OR HISTORICAL FINDINGS

7.1 If any archaeological and/or historical resources are revealed in the PROJECT work vicinity, the DEVELOPER shall immediately stop work, notify WSDOT's representative, and retain a qualified archaeologist, at DEVELOPER's sole cost and expense, who shall evaluate the site. WSDOT representative, in consultation with applicable WSDOT personnel, shall be solely responsible for determining when and under what circumstances the PROJECT work may continue. The DEVELOPER agrees that costs incurred as a result of a suspension of PROJECT work pursuant to this provision shall be part of the PROJECT costs and shall be the sole responsibility of the DEVELOPER. WSDOT shall have no cost liability as provide in Section 8.1.

8. PAYMENT

8.1 The DEVELOPER shall be responsible for all costs and claims, including contractor and third party claims, associated with the PROJECT. The DEVELOPER acknowledges and agrees that WSDOT shall incur no costs for the PROJECT pursuant to the terms of this Agreement.

8.2 WSDOT's itemized cost estimate for the work that it will perform is shown on Exhibit A. In the event the Estimate requires an increase by more than fifteen (15) percent, the Parties agree to modify this Agreement, or it’s Exhibit A, by executing a written amendment to address said increase pursuant to Section 13.1.

8.3 The DEVELOPER shall reimburse WSDOT for all actual direct and related indirect costs incurred by the WSDOT pursuant to the terms of this Agreement and as estimated in Exhibit A. The DEVELOPER agrees that such costs include, but are not limited to, PROJECT Document review and acceptance, review and approval of proposed changes to the PROJECT Documents during construction of the PROJECT, initial preparation and weekly review of the DEVELOPER-maintained PROJECT ROM along  with all  supporting material documentation, construction inspection oversight, reviewing  materials verification testing, reviewing fabrication inspection, reviewing survey documentation, audit of final records and as-builts, preparation and submittal to the DEVELOPER representative of the (fill-in) Region Engineering Offices, and any repair work performed by WSDOT pursuant to Section 1.11. The DEVELOPER agrees to and shall reimburse WSDOT on a monthly basis through J account (fill-in).

8.4 The DEVELOPER agrees to make payment for WSDOT’s costs as required by Section 8.3, within thirty (30) calendar days from receipt of a detailed WSDOT invoice. Payments not made within thirty (30) calendar days after receipt of a detailed WSDOT invoice shall bear interest at the rate of one percent per month or fraction thereof until paid pursuant to RCW 43.17.240.

9. FINAL INSPECTION AND PROJECT ACCEPTANCE

9.1 Final Inspection: The DEVELOPER shall notify WSDOT in writing of substantial completion, as defined in the (fill-in) Standard Specifications, of the PROJECT, within five (5) working days of said completion. The DEVELOPER shall include in the written notice, a proposed date on which to meet with WSDOT for the purpose of conducting a final inspection of the PROJECT.

9.2 Acceptance: WSDOT will provide the DEVELOPER with a Letter of Acceptance of the PROJECT, after the following items have been completed:

a. Satisfactory completion of the PROJECT and all the DEVELOPER's Agreement obligations;
b. Final inspection of the PROJECT, as provided for in Section 9.1;
c. Submittal by the DEVELOPER to WSDOT of a complete set of as-built plans acceptable to the WSDOT and final record documentation for the PROJECT; and
d. Receipt of the final PROJECT ROM and all supporting material documentation by WSDOT as provided for in Section 1.8.

WSDOT's Letter of Acceptance shall include a release of the DEVELOPER from all claims or demands of any nature resulting from the performance of the PROJECT work, except for claims resulting from negligent design and/or construction of the work located within the PROJECT limits or (fill-in) right of way, and subject to the DEVELOPERS's obligations set forth under Sections 10 and 12.

9.2.1 WSDOT may withhold its PROJECT acceptance by submitting written notification, including the reason(s) for withholding acceptance, to the DEVELOPER, within thirty (30) calendar days following the date the final inspection was performed. The Parties shall work together in good faith to resolve the outstanding issues identified in the WSDOT's written notification. If any issues cannot be resolved within forty-five (45) calendar days after the WSDOT’s notification, the Parties agree to meet and discuss a resolution of the outstanding issue(s) within the forty-five (45) calendar day time frame, including providing for an extension of time in which to resolve all matters.

9.2.2 Upon final resolution of the outstanding issues, WSDOT agrees to deliver a Letter of Acceptance, as provided in Section 9.2, to the DEVELOPER.

9.2.3 Upon issuance of WSDOT's Letter of Acceptance, as provided in Section 9.2, WSDOT agrees to the joint release of the Bond required in Section 1.15.

9.2.4 The DEVELOPER shall continue to be responsible for all actual direct and related indirect costs incurred by WSDOT, until the outstanding issue(s) have been resolved, a Letter of Acceptance has been issued, and all payments have been made pursuant to Section 8.

10. INDEMNIFICATION AND HOLD HARMLESS

10.1 The DEVELOPER agrees to defend, indemnify, and hold harmless WSDOT, including its officers, employees, and agents, from any and all claims, demands, losses, and/or liabilities to or by third parties arising from, resulting from, or connected with, acts or omissions performed or to be performed under this Agreement by the DEVELOPER, its agents, employees, contractors, subcontractors, consultants, and suppliers of any tier, including acts or omissions of DEVELOPER's invitees and licensees, to the fullest extent permitted by law and subject to the limitations provided below.

10.1.1 The DEVELOPER's duty to defend and indemnify WSDOT, including its officers, employees, and agents, shall not apply to liability for damages arising out of bodily injury to persons or damage to property caused by or resulting from the sole negligence of WSDOT, including its officers, employees, and agents. The DEVELOPER's duty to defend and indemnify WSDOT,  including its officers, employees, and agents, and shall not apply to liability for damages arising out of bodily injury to persons or damage to property caused by or resulting from the concurrent negligence of (a) WSDOT, including its officers, employees, and agents, and (b) the DEVELOPER, its employees, contractors, subcontractors, and suppliers of any tier, and invitees and licensees, and shall apply only to the extent of negligence of the DEVELOPER, its agents, employees, contractors, subcontractors, and suppliers of any tier, invitees and licensees.

10.1.2 The DEVELOPER specifically and expressly and by mutual agreement waives any immunity that may be granted it under the WSDOT Industrial Insurance Act, Title 51 RCW. Further, the indemnification obligation under this Agreement shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable to or for any third party under workers' compensation acts, disability benefits acts, or other employee benefits acts; provided, the DEVELOPER's waiver of immunity by the provisions of this Section extends only to claims against the DEVELOPER by WSDOT, and does not include, or extend to, any claims by the DEVELOPERS's employees directly against the DEVELOPER.

10.1.3 This indemnification and waiver shall survive the termination of this Agreement.

11. RECORDS AND AUDIT

11.1 During construction of the PROJECT and for a period of not less than six (6) years from the date of final payment to its contractor, the records and accounts pertaining to the construction and construction administration of the PROJECT, shall be maintained and kept available by the DEVELOPER for inspection and audit by WSDOT and federal government and for use in the event of litigation, claim or any other purpose. In the event of litigation or claim arising from the performance of this Agreement, the DEVELOPER agrees to maintain the records and accounts until all such litigation, appeal or claim are finally resolved. This Section shall survive termination of this Agreement.

12. CLAIMS FOR DAMAGES

12.1 The DEVELOPER agrees that after PROJECT acceptance by WSDOT, as provided for in Section 9, and in the event of a subsequent claim for damages or loss for bodily injury, sickness, death, or injury to or destruction of property that (i) occurs within the PROJECT limits and (ii) is alleged to be attributable to design, defective materials, workmanship or any other cause related to the PROJECT construction, Developer shall defend such claims, indemnify and hold WSDOT harmless therefrom, and WSDOT shall not be obligated to pay any such claim or the cost of defense. Nothing in this Section, however, shall remove from the DEVELOPER or WSDOT any responsibilities defined by the current laws of the State of Washington or from any liabilities for damages caused by the Parties' own negligent acts or omissions, as set forth in Section 10. The terms of this Section shall survive the termination of this Agreement.

13. AMENDMENTS

13.1 This Agreement, including the attached Exhibits, may be amended or modified only by the mutual agreement of the Parties. Such amendments or modifications shall not be binding unless they are in writing and signed by persons authorized to bind each of the Parties.

14. TERMINATION

14.1 WSDOT may terminate this agreement in whole or in part, or from time to time in part, whenever it determines such termination is in best interest of WSDOT.

14.2 Any termination of this Agreement shall not prejudice any rights or obligations accrued to the Parties prior to termination.

15. DISPUTES RESOLUTION

15.1 The Parties agree that any and all disputes, claims and controversies arising out of or relating to this Agreement shall be submitted to a mediator selected by both Parties for mediation pursuant to Section 15.2 below.

15.2 MEDIATION. Either Party may commence mediation by providing the other Party with a written request for mediation, setting forth the matter in dispute and the relief requested. The Parties agree to cooperate with one another in selecting a mediator and scheduling mediation proceedings. The Parties agree to participate in the mediation in good faith. The DEVELOPER agrees, at its sole cost and expense, to pay all costs of the mediation between the Parties. WSDOT shall have no cost liability as provided in Section 8.1. If the Parties do not agree on a mediation service to conduct the mediation, the mediation shall be conducted in accordance with the Construction Industry Mediation Rules of the American Arbitration Association. All offers, promises, conduct and statements, whether written or oral, made in the course of mediation are confidential, privileged, and/or inadmissible for any purpose in any litigation or arbitration of the dispute, provided that evidence that is otherwise admissible or discoverable shall not be rendered inadmissible or non-discoverable as a result of its use in mediation.

16. TERM OF AGREEMENT

16.1 Unless otherwise provided herein, the term of this Agreement shall commence and shall be binding on the Parties as of the date this Agreement is fully executed and shall continue until the Project is accepted by WSDOT pursuant to Section 9, all payments are made as required under Section 8, and the joint release of the Bond as provided by Section 9.2.3, all pursuant to the terms of this Agreement.

17.	WORKING DAYS

17.1	Working days for this Agreement are defined as Monday through Friday, excluding Washington State holidays per RCW 1.16.050.



IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the Party’s date signed last below.

	(Fill-in)			      		     WASHINGTON STATE
				DEPARTMENT OF TRANSPORTATION

By:  			By:  						
				
Print Name  			Print Name  					

Title:    			Title:  						


Date:  			Date:  						


	APPROVED AS TO FORM				APPROVED AS TO FORM	

By:  							By:  						
							

Title:  							Title:  	Assistant Attorney General	              						

Date:  							Date:  						

