Appendix B: Summaries of Usual and Accustomed Areas
prepared by the Washington Attorney General’s

Office

Important information about the tables included in this appendix:

In an effort to identify the adjudicated U&As associated with Western Washington tribes, the
Attorney General’s Office reviewed Judge Boldt’s original U&A determinations (384 F. Supp.
312 (W.D. Wash. 1974)), a 1977 geographic depiction of the U&As prepared by the Bureau of
Indian Affairs, the subsequent court decisions that modified or clarified Judge Boldt’s original
order, and some previous work completed by division attorneys and law clerks for the
Washington State Ferry system. We also consulted with the Attorney General Office’s U&A
expert. From those sources, we compiled the table included as Attachment 1. The table lists
Western Washington tribes (and Yakama Nation, which has Western Washington U&As) and
the adjudicated off-reservation treaty fishing rights of each tribe. Attachment 2 sets forth, for
each tribe, excerpts from various court orders that pertain to the tribes’ U&As and support the

summary in Attachment 1.

Or course, there are a couple of important limitations to the information in the table. First, while
the need for some practical tools to focus project discussions with affected tribes is perfectly
understandable, it is important to recall Judge Boldt’s finding that “[a]lthough there are extensive
records and oral history from which many specific fishing locations can be pinpointed, it would
be impossible to compile a complete inventory of all tribes’ usual and accustomed grounds and
stations.” 384 F. Supp. at 353. Similarly while, “every fishing location where members of a tribe
customarily fished form time to time” is a usual and accustomed ground or station, 384 F. Supp.
at 353, “little documentation of Indian fishing locations in an around 1855 exists today.” 459 F.

Supp. at 1059

Second, the federal district court has retained jurisdiction in the U.S. v. Washington case and
treaty tribes have the right to ask the court to determine the location of any U&As that were not
specifically determined in the original judgment. Additionally, some signatory tribes have
merged into other groups and there has been litigation to determine whether the claimant group
can assert rights reserved to the original signatory group. See United States v. Suquamish Indian
Tribe, 901 F.2™ 772 (9™ Cir. 1990). The existence of such claims and the related ongoing
litigation makes the determination of adjudicated U&As a dynamic process. In various decisions
published during the years since Judge Boldt’s original decision, some tribes have failed in their
efforts to achieve judicial recognition of claimed U&As. Others have had their claims formally
recognized. Litigation that may add or remove tribal treaty fishing rights or require a tribe to
share a U&A with another tribe continues today. For example, the Samish Tribe has ongoing
litigation in the federal district court.



In sum, the table in Attachment 1 represents our current understanding of the U&As that have
been adjudicated to date. A tribe may have a legitimate off-reservation U&A claim that, for
various reasons, has not been formally adjudicated.
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