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Chapter 400 Environmental review (NEPA/SEPA) and 
transportation decision making

400 .01 Environmental review in project development
WSDOT projects transition from Transportation Planning (Chapter 200) and Project Scoping 
and Programming (Chapter 300) phases of the WSDOT Transportation Decision Making 
Process to the Environmental Review phase when the project receives federal or state 
funding. The Environmental Review phase includes:
• Building upon previous planning and outreach efforts to involve the public, tribes, and 

federal and state resource agencies in the decision-making process.
• Establishing the type of environmental documentation. 
• Developing and analyzing alternatives.
• Analyzing and documenting environmental impacts.
• Selecting an alternative and making environmental commitments (work on permits begins 

in this phase).
• Finalizing and approving the project.

The Environmental Review phase is illustrated in Exhibit 400-1.

400.01 Environmental review in project development
400.02 Roles and responsibilities
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400.07 Documenting an Environmental Impact Statement (EIS)
400.08 Documenting an Environmental Assessment (EA)
400.09 Categorical Exclusions/Exemptions (CEs)
400.10 Environmental document legal considerations
400.11 Applicable statutes and regulations
400.12 Abbreviations and acronyms
400.13 Glossary
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Exhibit 400-1 Environmental Review and Transportation Decision Making

Project 
Scoping and 

Planning 
Phase

Design and Environmental Review Phase

Environmental 
Permitting and 
PS&E Phase 

(Final Design)
Inter-disciplinary Team, Public Involvement 

Plan, Planning and Environmental 
Linkages (PEL)* documentation

EA** or EIS 
Scoping

Gather 
Data

Develop and Evaluate 
Alternatives as 

appropriate (EIS)

Select Preferred Alternative 
as appropriate for EA/EIS

Project Funding Evaluate Potential 
Impacts

Final Environmental 
Document

*Note: PEL refers to the approach of considering environmental goals in planning and using work done in planning to inform 
the environmental process. See Section 200.05 for more information on PEL.

**Note: Scoping for an EA is optional.

The Environmental Review phase ends with approval of environmental documentation 
including:
• NEPA/SEPA (Chapter 400)
• Endangered Species Act (Chapter 436)
• Section 106 of the National Historic Preservation Act (Chapter 456)
• Section 4(f) of the United States Department of Transportation Act (Chapter 457)
• Section 6(f) Outdoor Recreation Resources (Chapter 457)

For the traditional design-bid-build project delivery process, environmental documents 
are finalized, then environmental permits can be issued, and the Plans, Specifications, and 
Estimates (PS&E) phase can begin. Also, if applicable, the Federal Highway Administration 
(FHWA) can approve an Access Revision Report (formerly known as an Interchange 
Justification Report or IJR) – refer to Design Manual Chapter 550 for a description of the 
required procedures, analysis, and coordination with the environmental documentation 
process. Contact WSDOT’s NEPA/SEPA Program Manager for questions about the 
environmental review process for design-build projects.

WSDOT projects are required to comply with National Environmental Policy Act (NEPA) 
when those projects involve a federal action. That federal action could be an approval (land 
use, access break, etc.), funding, or a permit. When WSDOT initially scopes a project, it 
determines whether a project will require NEPA, and the likely documentation path (Exhibit 
400-2). This decision is routinely made between the federal lead, Program Management, and 
the region/modal office.

https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/design-manual
https://www.wsdot.wa.gov/publications/manuals/fulltext/M22-01/550.pdf
mailto:NEPA-SEPA%40wsdot.wa.gov?subject=
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Exhibit 400-2 Determining the lead agency & documentation needs

400 .02 Roles and responsibilities

400.02(1) The Council on Environmental Quality

Congress created the Council on Environmental Quality (CEQ) when NEPA was passed in 
1969 and signed by President Nixon in January 1970. CEQ is part of the Executive Office of 
the President, and it ensures that Federal agencies meet their obligations under NEPA. CEQ 
oversees NEPA implementation, principally by issuing regulations and guidance. CEQ also 
reviews and approves Federal agency NEPA procedures, approves alternative arrangements 
for compliance with NEPA for emergencies, and helps to resolve disputes between Federal 
agencies and with other governmental entities and members of the public. Another of CEQ’s 
major responsibilities is to develop and recommend national policies to the President that 
promote the improvement of environmental quality.
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400.02(2) Environmental Protection Agency

The Environmental Protection Agency (EPA) has a responsibility under Section 309 of the 
Clean Air Act to review Environmental Impact Statements (EISs) prepared by other federal 
agencies. EPA reviews Draft EISs to identify and recommend appropriate mitigation measures 
and to evaluate the adequacy of the information provided in the EIS. EPA also reviews Final 
EISs to ensure that the lead agency has taken EPA’s comments into account. 

Section 309 of the Clean Air Act also requires that EPA makes their reviews public. EPA does 
this by posting EPA comment letters on EISs in the EIS database. EPA also provides notices of 
availability of EISs in the Federal Register.

400.02(3) Lead agencies

Federal and state laws require designation of an agency to lead the environmental review 
process. 40 CFR 1501.7 lists factors to consider in determining federal lead agency, as well 
as the process for resolving lead agency disputes. The primary role of the federal NEPA 
lead agency is decision making. They also provide guidance and independently evaluate the 
adequacy of the environmental document (see 42 USC 4332(D)(ii) and 23 CFR 771.109). 
Guidance for determining lead agency for State Environmental Policy Act (SEPA) is found in 
WAC 197-11-922.

Federal NEPA leads are determined by considering a project’s federal nexus. A federal nexus 
involves a federal action including federal funding, permitting, or approval of the proposed 
action. Most WSDOT projects involve FHWA as the NEPA lead.

Agencies may co-lead the environmental review if the project is funded by more than one 
federal agency or if more than one federal agency has approval responsibilities. Potential 
NEPA co-leads include, but are not limited to:
• Federal Transit Administration (FTA)
• Federal Aviation Administration (FAA)
• Federal Railroad Administration (FRA)
• National Park Service (NPS)
• US Army Corps of Engineers (Corps)
• United States Coast Guard (USCG)
• United States Forest Service (USFS)

Each federal agency has its own unique regulations and processes to implement NEPA. 
WSDOT staff is advised to contact any federal lead or co-lead agency to understand their 
NEPA requirements and define the role of each co-lead before settling on a strategy to 
complete NEPA. If your project will require a US Coast Guard Section 9 permit, refer to 
the MOA between the US Coast Guard and FHWA for NEPA coordination requirements 
(Appendix B).

For local agency projects funded by FHWA, the local government agency, WSDOT, and 
FHWA, share co-lead agency status under NEPA. Together, the co-lead agencies approve 
and sign the NEPA environmental document. However, the local agency is generally the lead 
agency responsible for SEPA.

https://ceq.doe.gov/laws-regulations/laws.html
https://ceq.doe.gov/laws-regulations/laws.html
https://cdxnodengn.epa.gov/cdx-enepa-II/public/action/eis/search
https://www.federalregister.gov/
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.7
https://uscode.house.gov/view.xhtml?req=42+USC+4332&f=treesort&fq=true&num=45&hl=true&edition=prelim&granuleId=USC-prelim-title42-section4332
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771/section-771.109
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-922
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WSDOT is the SEPA lead agency (WAC 197-11-926) for transportation projects it proposes 
on the state system. In accordance with state law, WSDOT has adopted its own rules and 
procedures for implementing SEPA (WAC 468-12). WSDOT’s SEPA responsibilities are based 
on its authority to site, design, construct and operate state transportation facilities. WSDOT 
signs NEPA EAs and EISs as SEPA Lead and places the documents in the SEPA Register.

Federal lead agencies are required to report projects in the Federal Infrastructure Projects 
Permitting Dashboard within 90 calendar days of initiating a project (for example, via an EIS 
Notice of Intent (NOI) or Environmental Assessment (EA) Initiation Letter). See the current 
Federal Permitting Dashboard Reporting Standard for additional reporting requirements. 
Within 21 calendar days of entering a project into the permitting dashboard, the federal lead 
agency must invite other agencies with financial, environmental review, authorization, or 
other project responsibilities to become cooperating or participating agencies in NEPA (42 
USC 4370m-2). The roles and responsibilities for cooperating and participating agencies are 
described in Section 400.02(4) and Section 400.02(5).

400.02(4) Cooperating agencies

Under NEPA, any federal agency with jurisdiction must be asked to become a cooperating 
agency (Section 400.02(3)). By serving as a cooperating agency, the agency can ensure 
that any NEPA document needed for the project will be crafted to also satisfy the NEPA 
requirements for its jurisdictional responsibility. WSDOT’s policy is to invite non-federal 
agencies and tribes to be cooperating agencies when they have jurisdiction or special 
expertise. See Exhibit 400-3 for examples of potential cooperating agencies.

Cooperating agencies participate in EIS or EA scoping to identify potential environmental 
impacts, alternatives, mitigating measures, and required permits. They review and comment 
on EA/EIS level projects and may also prepare special studies or share in the cost of the 
environmental documentation. For EIS level projects, concurrence on key milestones is 
required from cooperating agencies whose authorization is required for the project. The terms 
and requirements of agency involvement under SEPA are like that of NEPA. For regulatory 
guidance, see CEQ 40 CFR 1501.8, 23 CFR 771.111, WAC 197-11-408(2)(d), WAC 197-11-
410(1)(d), WAC 197-11-724, and WAC 197-11-920.

For NEPA EISs, the lead agency, in coordination with the project sponsor and the cooperating 
agencies, develop a permitting timetable, identify a project point of contact, and define and 
agree on roles and expectations at the beginning of the project. Project teams will define the 
roles and expectations in a Coordination Plan. 

1. Requesting Cooperation – According to CEQ regulations, federal agencies with 
jurisdiction must accept cooperating agency status. The federal NEPA lead can accept an 
agency’s decision to decline cooperating agency status if the agency’s written response 
to the request states that its NEPA regulations do not require an EIS in response to the 
proposed action (40 CFR 1501.8(c)).

2. WSDOT as a Cooperating Agency – Other agencies may ask WSDOT to become a 
cooperating agency for actions where WSDOT is not the lead agency. This could occur 
on projects when a landholding agency, such as the USFS, Bureau of Land Management, 
Bureau of Indian Affairs, or a tribal government, proposes a project that could impact 
WSDOT facilities. County and municipal transportation organizations could also involve 
WSDOT as a cooperating agency for SEPA compliance.

http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-926
http://apps.leg.wa.gov/WAC/default.aspx?cite=468-12
https://www.permits.performance.gov/
https://www.permits.performance.gov/
https://www.transportation.gov/sites/dot.gov/files/docs/mission/transportation-policy/permittingcenter/339456/federal-permitting-dashboard-reporting-standard.pdf
https://www.permits.performance.gov/
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.8
https://www.ecfr.gov/current/title-23/section-771.111
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-408
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-410
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-410
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-724
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-920
https://wsdot.wa.gov/sites/default/files/2019/01/09/Env-NSepa-CoordinatePlanTempEIS.doc
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501#p-1501.8(c)
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3. Local Agencies – Local jurisdictions that receive funds through WSDOT’s Local Programs 
Office can be cooperating agencies as well. More information regarding Local Agencies 
can be found in the Local Programs NEPA Categorical Exclusions Guidebook.

Exhibit 400-3 Potential Cooperating Agencies
Agency Jurisdiction

Bureau of Indian Affairs Tribal trust lands
Environmental Protection Agency (EPA) Clean Air Act, Hazardous Waste Sites, Sole 

Source Aquifers, Water Supply
Federal Agency Land Manager: 

Bureau of Land Management (BLM)
Department of Defense (DoD)
General Services Administration (GSA)
National Park Service (NPS) 
US Fish and Wildlife Service (USFWS)
US Forest Service (USFS)

Land transfer from: 
Public Lands 
Military Facilities 
Federal Buildings 
National Park System 
National Wildlife Refuge 
National Forest System

Federal Aviation Administration (FAA) Airspace, hazardous wildlife, airport facilities, 
and other air transportation activities

Federal Emergency Management Agency 
(FEMA)

Regulatory floodway

Federal Motor Carrier Safety Administration 
(FMSCA)

Regulates trucking industry, provides funding 
to State DOTs for modernizing motor carrier 
infrastructure such as weigh-in-motion scale 
equipment

Federal Transit Administration (FTA) Projects with transit funding
National Oceanic and Atmospheric 
Administration (NOAA) Fisheries

Endangered Species Act (ESA), fish and 
wildlife natural habitat, wetlands, stream 
relocations, estuaries

National Park Service (NPS) Impacts to properties funded thru the Land 
and Water Conservation Fund (LWCF) Act 
(Section 6(f)) and review of some Section 4(f) 
Evaluations

Rural Electrification administration (REA) Relocation of utilities constructed or assisted 
with REA loans

Tribal Governments Tribes with expertise or jurisdiction
US Army Corps of Engineers (USACE) Section 10 and Section 404 Permits, including 

wetland fill activities
US Coast Guard (USCG) Projects involving water crossings (bridges or 

culverts)
US Fish & Wildlife Service (USFWS) Areas funded under various fish and wildlife 

related grant programs or projects affecting 
threatened and endangered species (ESA)

Washington State Agencies:
Dept. of Archaeology & Historic Preservation 
(DAHP) 
Dept. of Ecology (DOE)
Dept. of Fish and Wildlife (WDFW)
Dept. of Natural Resources (WDNR)

Agency with expertise or jurisdiction:
Historic, cultural, and archaeological sites
Wetlands, water quality, stream relocations, 
estuaries
Fish and wildlife natural habitat, wetlands, 
water quality, stream relocations, estuaries
Use of state-owned aquatic lands

https://wsdot.wa.gov/sites/default/files/2021-10/LP_CE-Guidebook-Secure.pdf
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400.02(5) Participating agencies

Federal transportation law also allows “participating agency” status. This term is unique 
to United States Department of Transportation’s (USDOT’s) compliance with NEPA. The 
intent of the participating agency is to encourage governmental agencies with an interest 
in the proposed project to be active participants in the NEPA EIS evaluation. Designation 
as a participating agency does not indicate project support. However, it does give invited 
agencies opportunities to provide input at key decision points in the process and allows for 
involvement in a project’s environmental review, coordination plan, and concurrence on 
project schedule.

Any federal, state, tribal, regional, and local governmental agencies that may have an interest 
in the project should be invited to serve as participating agencies (Section 400.02(3)). Non-
governmental organizations and private entities cannot serve as participating agencies. 
A participating agency differs from a cooperating agency in the level of involvement that 
agency has in a project. An agency with jurisdiction by law or special expertise in regard to 
environmental impacts should be more involved, and therefore invited to be a cooperating 
agency. An agency with limited interest, or a small action associated with the larger 
project should be invited to be a participating agency. Note: a cooperating agency is also 
a participating agency, but a participating agency is not a cooperating agency (See FHWA 
Environmental Review Toolkit FAQ).

Care should be taken when evaluating your list of potential participating agencies. It is not 
necessary to invite agencies that have only a tangential, speculative, or remote interest in the 
project. The same agencies listed in Exhibit 400-3 may be asked to be participating agencies.

The roles and responsibilities of participating agencies include but are not limited to:
• Identifying potential environmental or socioeconomic impacts that could substantially 

delay or prevent an agency from granting a permit or other approval that is needed for 
the project.

• Participating in the NEPA process, especially regarding the development of the Purpose 
and Need statement; range of alternatives; methodologies; and the level of detail for the 
analysis of alternatives.

• Providing meaningful and timely input on unresolved issues.

Expectations and commitments about agency participation should be addressed in the 
Coordination Plan. It is appropriate to tailor an agency’s participation to its area of interest 
or jurisdiction.

400.02(6) Tribal coordination

WSDOT recognizes the sovereign rights, interest, and expertise of Tribes in the environmental 
review process. There are several state and federal laws regarding consultation and 
coordination with Tribes during environmental review.

Secretary’s Executive Order 1025.01 directs WSDOT to enter Tribal Consultation with 
tribes who have ancestral homelands within the state boundaries, including those having 
reservations located outside of the state, on all decisions that may affect tribal rights and 
interests. The executive order is based on the Centennial Accord between the Federally 
Recognized Indian Tribes in Washington State and the State of Washington. The Centennial 
Accord is available on the Governor’s Office of Indian Affairs website.

https://www.environment.fhwa.dot.gov/legislation/authorizations/safetealu/reviewProcess_faq.aspx#:~:text=Answer%3A%20%22Cooperating%20agency%22%20is%20defined%20in%20NEPA%20regulation,involved%20in%20a%20proposed%20project%20or%20project%20alternative.
https://wsdot.wa.gov/sites/default/files/2019/01/09/Env-NSepa-CoordinatePlanTempEIS.doc
https://wsdot.wa.gov/sites/default/files/2021-10/E102501TribalConsultationSigned.pdf#:~:text=Washington%20State%20Department%20of%20Transportation%20of%20Transportation%20Secretary%27s,working%20with%20the%20various%20tribes%20across%20the%20state.
https://goia.wa.gov/
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Tribes can be involved in four capacities under NEPA:
• As a cooperating agency (with expertise and/or jurisdiction). 
• As a participating agency on EIS projects.
• As a consulted party.
• As an affected community.

See Chapter 530 and the WSDOT Model Comprehensive Tribal Consultation Process for 
NEPA webpage for guidance on when and how to consult with tribes during the NEPA 
environmental review process on projects.

400.02(7) 400.02(7) Public involvement/community engagement

Public involvement is at the heart of NEPA, along with a systematic interdisciplinary 
approach. WSDOT strives to engage affected communities before, during, and after projects. 
This includes under-represented and under-served communities. The goal is to ensure all 
voices are heard, with an emphasis on the fair and meaningful involvement all people. FHWA 
and FTA’s regulations reinforce the idea that public involvement is essential to the project 
development process (23 CFR 771.105(d)). 

For projects requiring an EA or EIS, NEPA and SEPA require notification and circulation of 
environmental documents to allow consideration of public input before decisions are made. 
Lack of public notice can justify an appeal of the procedural aspects of NEPA and SEPA 
processes and delay projects.

For exempt projects (Categorical Exclusions (CEs)), there are no public notice requirements for 
NEPA or SEPA, but open houses, newsletters, and other virtual or in person public outreach 
are encouraged for any transportation projects. The project’s complexity and/or level of 
controversy should be used to judge the right amount of public involvement.

WSDOT’s agency guidance on public involvement is detailed in Design Manual Exhibits 210-1 
through 210-4 and in WSDOT’s Community Engagement Plan.

400.02(8) WSDOT internal roles and responsibilities

See the NEPA/SEPA Documentation Roles and Responsibility Table for a summary of WSDOT 
and FHWA NEPA/SEPA agency and staff roles and responsibilities.

Projects with WSDOT as the Lead Agency

When WSDOT is the lead agency, the region and modal offices lead the project, manage the 
process, and conduct the analysis. ESO supports the region and modal offices by developing 
policies, programs, and initiatives to implement the agency’s environmental policy and to 
assist with project delivery. 

The ESO Director is the Responsible Official for all NEPA EIS/EAs and SEPA EISs in draft, 
final, supplemental and adoption formats. This applies to all projects where WSDOT is the 
lead agency, including ferry and rail projects. 

https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/wsdot-model-comprehensive-tribal-consultation-process-national-environmental-policy-act
https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/wsdot-model-comprehensive-tribal-consultation-process-national-environmental-policy-act
https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/design-manual
https://wsdot.wa.gov/publications/manuals/fulltext/M22-01/210.pdf
https://wsdot.wa.gov/publications/manuals/fulltext/M22-01/210.pdf
https://wsdot.wa.gov/sites/default/files/2021-10/wsdot-community-engagement-plan-2016.pdf
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Projects with a Local Public Agency as the Lead Agency

Local Programs Office oversees the distribution of federal funds to cities and counties. 
The Local Programs office reviews NEPA environmental documents submitted by local 
governments for approval by FHWA. The Local Agency Guidelines M 36-63 provides more 
details on NEPA and SEPA procedures for local government projects.

400 .03 Identifying the type of environmental document
Projects are classified for environmental review during Project Scoping (See Chapter 
300). This process is documented using WSDOT’s Environmental Review Summary (ERS) 
for WSDOT-led projects. Local agency scoping is handled differently, according to each 
local jurisdiction’s process. Chapter 300 contains a detailed description of the NEPA and 
SEPA classification systems. The NEPA or SEPA classification reflects the level of potential 
environmental impact or controversy and controls the type of environmental document as 
shown below.
• Class I projects require an EIS and result in a Record of Decision (ROD).
• Class II projects are Categorically Excluded from the NEPA process or Categorically 

Exempt from the SEPA process. For FHWA projects, NEPA Categorical Exclusions are 
documented with WSDOT’s Environmental Classification Summary (ECS) form. FTA and 
FRA use CE worksheets to document their decisions – WSDOT staff complete these 
worksheets for FTA/FRA review. For local agency projects see the Local Agency Guidelines 
M 36-63. If you need access to the appropriate form to document a NEPA CE contact the 
ESO NEPA/SEPA staff.

• Class III projects require a NEPA EA or a SEPA checklist to determine project impacts. 
Depending on level of impact indicated by these documents, an EA results in a Finding of 
No Significant Impact (FONSI) or an NOI to develop an EIS (if project impacts are found to 
be significant). Similarly, under SEPA, a SEPA checklist leads to a Determination of Non-
Significance (DNS), or a Determination of Significance (DS) and Scoping Notice to draft an 
EIS. (WAC 197-11-315).

Over the years, WSDOT, Ecology, and the legislature have worked to align transportation 
project CEs under SEPA with FHWA’s NEPA CEs. However, some project development 
actions that are excluded from NEPA review may still require SEPA review. Likewise, some 
actions categorically exempt under SEPA may require additional documentation for the 
NEPA process.

400 .04 NEPA/SEPA procedures and recent changes
WSDOT’s procedures supporting these policies can be found on the NEPA & SEPA webpage. 
Project teams should follow the direction in this manual and follow the online procedures. 
The webpage allows the reader to follow a step-by-step process for completing NEPA and 
SEPA documentation. 

NEPA for transportation projects often changes with each reauthorization of federal 
surface transportation acts. Over the last 20 years, Congress has focused on streamlining 
environmental review to expedite transportation projects. USDOT agencies then update their 
implementing regulations, policies, and guidance. WSDOT’s NEPA/SEPA program updates our 
manual and websites to reflect the changes in federal law. 

http://www.wsdot.wa.gov/Publications/Manuals/M36-63.htm
http://www.wsdot.wa.gov/Publications/Manuals/M36-63.htm
http://www.wsdot.wa.gov/Publications/Manuals/M36-63.htm
http://www.wsdot.wa.gov/Publications/Manuals/M36-63.htm
https://app.leg.wa.gov/WAC/default.aspx?cite=197-11-315
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
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In July 2020, CEQ comprehensively updated its NEPA regulations (40 CFR 1500-1508). In the 
proposed rulemaking (Federal Register Document 2019-28106), CEQ described the effort as 
intended to facilitate “more efficient, effective, and timely NEPA reviews by Federal agencies 
by simplifying regulatory requirements, codifying certain guidance and case law relevant 
to these proposed regulations, revising the regulations to reflect current technologies and 
agency practices, eliminating obsolete provisions, and improving the format and readability of 
the regulations”. The final rule became effective September 14, 2020, and applies to all new 
NEPA efforts starting after that date. The new rule does not apply to NEPA efforts that were 
already underway before September 14, 2020.

Recent major changes to NEPA include creating a Coordinated Project Plan with all 
Participating Agencies, establishing a permitting timetable with a comprehensive schedule 
of completion dates, and tracking projects on a permitting dashboard. There are also several 
new limitations on judicial review, requiring that challenges be filed within two years of a 
ROD (compared to the default six-year limit), limiting litigants to only those that commented 
on the original NEPA, and requiring the courts to consider impacts of the court decision on 
jobs and the economy when issuing a project stay during litigation.

In 2022, CEQ revised its NEPA regulations to restore some of the basic elements of its 
1978 NEPA regulations. One of these was restoring the requirement for federal agencies 
to evaluate all relevant environmental impacts of projects and decisions, including 
cumulative effects. 

Note: WSDOT did not change its policies regarding cumulative effects after the 2020 
rule went into effect. Instead, WSDOT continued to consider cumulative effects in NEPA 
documents (EAs and EISs). 

The 2022 rulemaking is considered ‘Phase 1’ of revisions to the 2020 CEQ NEPA regulations. 
CEQ anticipates a ‘Phase 2’ to begin in late 2022 to continue revisions to its 2020 regulations. 
Phase 2 is expected to include rule changes that further support the current Administration’s 
commitments to environmental justice and climate change.

400 .05 Ensuring environmental document quality
NEPA requires agencies to disclose environmental impacts of their decisions in a way that is 
understandable to the public and to decision-makers. Your project’s environmental document 
should be well written and technically accurate. Clear writing helps the public and agency 
reviewers understand the project and its impacts.

400.05(1) Document standards and Plain Talk

WSDOT’s environmental documents follow the agency wide standards set in the 
Communications Manual M 3030. Documents prepared for external audiences, especially 
those that circulate to the public and agencies for review and comment, also must use the 
agency wide standards. 

EISs and EAs should be as concise as possible. 40 CFR 1502.7 states that the text of a 
final EIS shall be 150 pages or fewer. Proposals of unusual scope and complexity shall be 
300 pages or fewer unless a senior agency official of the lead agency approves in writing a 
statement to exceed 300 pages and establishes a new page limit. 40 CFR 1501.5(f) states 
that the text of a NEPA EA shall be no more than 75 pages, not including appendices, unless 
a senior agency official approves in writing an assessment to exceed 75 pages and establishes 

https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1500
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1508
https://www.federalregister.gov/documents/2020/01/10/2019-28106/update-to-the-regulations-implementing-the-procedural-provisions-of-the-national-environmental
https://www.permits.performance.gov/
https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/communications-manual
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.7
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.5?msclkid=f1ae03bba9fe11ecb7ea584d182fed83
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a new page limit. Ecology’s SEPA handbook states that SEPA EISs should not exceed 75 pages 
unless the proposal is of unusual scope or complexity, in which case it may not exceed 
150 pages. Page limits serve as useful reminders that the objective is to summarize the 
relevant information and not to include every detail. The main body of the document should 
focus on what is relevant to the decision and include enough information to support the 
decision without having to refer to additional supporting materials. Note: These page limits 
apply only to text. Graphics, figures, and tables do not count toward the page limit for EAs 
and EISs (see FHWA memorandum and 40 CFR 1502.7).

Supporting materials for technical and legal reviewers, such as technical memos and discipline 
reports, correspondence, public and agency comments, etc., should be provided in the 
appendices, or incorporated by reference. Guidance for determining when, and procedures 
for how, to write discipline reports can be found on the NEPA & SEPA webpage. 

The American Association of State Highway and Transportation Officials’ (AASHTO’s) 
Handbook on Preparing High-Quality NEPA Documents for Transportation Projects is an 
excellent resource. The handbook focuses on the preparation of EISs and EAs, but many of 
the tips in the handbook also apply to CEs.

Discipline reports, intended for specific technical audiences, do not need to adhere to the 
standard reader friendly format. However, they should be clearly written following the 
plain language principles (EO 05-03). ESO’s NEPA Specialist has access to examples of 
reader friendly environmental documents and can provide those to others upon request. 
National examples of high-quality NEPA documents are posted on AASHTO’s Center for 
Environmental Excellence.

400.05(2) Publication standard messages

Several standard messages must be included in all environmental documents to meet federal 
requirements. Standard messages include:
• Availability of environmental document
• Title VI information and policy
• Americans with Disabilities Act (ADA) information and policy

Consultant logos are not allowed in WSDOT environmental documents because those 
documents are owned by the agency. 

400.05(3) Document accessibility

Section 508 of the Rehabilitation Act of 1973 (29 USC 794 d) requires state agencies that 
received federal funds to provide accessible websites and documents. There are currently 
no requirements to make graphics with NEPA documents Section 508 compliant. See Web 
Accessibility and Section 508 webpage for guidance on making webpages and pdfs accessible.

https://ecology.wa.gov/DOE/files/4c/4c9fec2b-5e6f-44b5-bf13-b253e72a4ea1.pdf
https://www.transportation.gov/sites/dot.gov/files/docs/mission/transportation-policy/permittingcenter/345206/nepa-page-limits-policy-081919.pdf
https://www.govinfo.gov/content/pkg/CFR-2020-title40-vol37/pdf/CFR-2020-title40-vol37-part1502.pdf
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://environment.transportation.org/resources/practitioners-handbooks/practitioners-handbook-on-preparing-high-quality-nepa-documents/?msclkid=4ca32a75aa0011ecb53b7ba66becb15a
https://www.governor.wa.gov/sites/default/files/exe_order/eo_05-03.pdf
https://uscode.house.gov/view.xhtml?req=29+USC+794&f=treesort&fq=true&num=99&hl=true&edition=prelim&granuleId=USC-prelim-title29-section794d
https://wsdot.wa.gov/communications/web-toolkit/standards/accessibility
https://wsdot.wa.gov/communications/web-toolkit/standards/accessibility
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400 .06 Using existing environmental documents
CEQ’s NEPA regulations and SEPA rules allow the use of existing documents to reduce 
duplication and unnecessary paperwork (RCW 43.21C.034 and WAC 197-11-600). If an 
analysis has already been done for the proposed project or a similar project, use it if it is still 
up to date. Existing documents can be used in any of the following ways:
• Adoption (40 CFR 1506.3 and WAC 197-11-630)
• Addendum (40 CFR 1502.9 and WAC 197-11-625)
• Incorporation by Reference (40 CFR 1501.12 and WAC 197-11-635)
• Supplemental EIS (40 CFR 1502.9 and WAC 197-11-620)

400.06(1) Re-evaluations

1. NEPA – WSDOT conducts NEPA re-evaluations, in compliance with 23 CFR 771.129-
130 and 2019 Joint NEPA Re-evaluation Guidance for FHWA, FRA and FTA, when it is 
necessary to determine whether existing documents adequately address environmental 
impacts of a project. It is important to have conversations early with the federal NEPA 
lead agencies to determine if a formal re-evaluation is required.

 In practice, WSDOT and FHWA re-evaluate the NEPA documentation when: 
• WSDOT re-evaluates NEPA documents if major steps to advance the action have not 

occurred within three years of the most recent Federal action. In other words, the 
three-year clock starts over every time FHWA takes an action. Following approval 
of the FHWA decision document (CE, ROD, or FONSI), WSDOT must consult with 
FHWA prior to further FHWA approvals (such as authority to undertake final design, 
acquisition of a significant portion of right of way, or approval of the PS&E) to 
determine if the NEPA document is still valid.

• There is a substantial change in regulations, existing conditions, project scope, or 
proposed action, and it is uncertain if a supplemental environmental document is 
required. These changes will need to be addressed regardless of the time since the 
last FHWA approval. Examples include added access likely to require a review of 
the traffic, air quality and noise impacts, or shifts in alignment. Likewise, changes in 
ESA-listed species that are impacted by the project may create the need to develop a 
supplemental environmental document.

• Major steps to advance the project (such as right of way or construction funding 
authorizations) have not occurred within three years of a ROD, FONSI, or 
issuance of the environmental document. Factors that may contribute to the need 
for a re-evaluation include an outdated traffic analysis (affecting the noise and air 
analysis) or wetland delineation.

 WSDOT or the federal NEPA lead can initiate a NEPA re-evaluation. FHWA will likely 
re-evaluate environmental documentation at key points of the project development: Final 
Design, Right of Way Acquisition, and Construction. The FHWA Area Engineer may make 
an informal note to the project file or request that the project office complete a formal 
re-evaluation.

https://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.034
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-600
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506/section-1506.3
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-630
https://www.ecfr.gov/cgi-bin/text-idx?SID=4026c81957fc4022801e373cda93e559&mc=true&node=se40.37.1502_19&rgn=div8
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-625
https://www.ecfr.gov/current/title-40/section-1501.12
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-635
https://www.ecfr.gov/cgi-bin/text-idx?SID=4026c81957fc4022801e373cda93e559&mc=true&node=se40.37.1502_19&rgn=div8
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-620
https://www.environment.fhwa.dot.gov/legislation/nepa/Reevaluation_guidance_08142019.aspx
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 For CEs, project changes can typically be documented with a new categorical exclusion.

 There is no required format for a written re-evaluation. Check with the federal NEPA lead 
to ensure you are following their procedures.

 For FHWA, re-evaluations can be documented with a letter, memo, or in the ERS/ECS 
database within the Environmental Documentation tab (when printed, Part 2 of the ECS 
form will identify the document as a reevaluation). When determining which method 
to use, consider how much explanation is needed, how extensive the changes are, and 
whether action has already been taken on the project (e.g., acquisition). Answers to 
relevant questions in a NEPA re-evaluation should be brief and to the point. A two to 
three sentence explanation may be adequate. However, project teams should incorporate 
as much additional information as required to explain changes in environmental impacts 
and support conclusions.

 The re-evaluation needs to address all the environmental elements and how the 
impacts have or have not changed. If there are changes, the supporting updated 
analysis is attached to the re-evaluation showing that the new impacts are not 
adverse (or significant). One of the purposes of the re-evaluation is to demonstrate 
for the administrative record, if appropriate, that there is no need for a supplemental 
document and to ask the federal lead agency if they concur. Federal review and approval 
of the re-evaluation document is required.

 A re-evaluation is not a supplemental environmental document. If supplemental 
information is required by the FHWA Area Engineer, a re-evaluation cannot be used.

2. SEPA – (WAC 197-11, WAC 197-11-600(4), 197-11-620) SEPA requires a re-evaluation 
if changes occur to a project or its surroundings, or if potentially significant, new, or 
increased adverse environmental impacts are identified during other phases of project 
development. SEPA has no specific requirements for re-evaluation. The region or modal 
office determines if the approved environmental document or exemption designation is 
still valid:
• If the project changes and the analysis of new information does not change the 

significance of the project’s impacts, the changes are noted in an addendum to the 
original environmental documentation or determination.

• If project changes result in significant adverse environmental impacts, changes are 
documented with supplemental environmental information (i.e., through an EIS, or 
Supplemental EIS).

 The re-evaluation process is not used for CEs. Project changes are documented 
with a new categorical exemption or an addendum may be used if changes do not 
substantially change the analysis of significant impacts and alternatives and do not 
result in any new significant adverse impacts (WAC 197-11-600(4)(c) and 625). 

https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-600
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-620
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-600
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-625
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400.06(2) Supplemental documents

Supplemental documents are drafted when existing environmental documents don’t cover the 
full breadth or scope of impacts of a project. Supplemental documents are generally required 
(23 CFR 771.130 and 40 CFR 1502.9):
• When there is a substantial change in the project scope.
• If the project’s selected alternative changes.
• When a new alternative outside the scope of the ones considered in the original analysis 

is being considered.
• When impacts or mitigation requirements have substantially changed since issuance of 

the environmental documents.

The FHWA Area Engineer or other federal lead will determine when a NEPA supplemental 
document is required. NEPA supplemental documents include a Supplemental DEIS (SDEIS) 
or Supplemental FEIS (SFEIS). A new DEIS may be warranted if, for example, there has been 
a fundamental change in the Purpose and Need. EAs can also be supplemented by following 
the same rules. 

SEPA supplemental documents include a Supplemental EIS (SEIS), or an addendum to a DEIS 
or FEIS (WAC 197-11-620). Scoping is not required for a SEPA SEIS or supplementing and 
adopting an EA, but it is required for a new DEIS. 

There is no required format for a supplemental NEPA EIS. Because the process is like that of 
an EIS, there is a Draft and a Final SEIS. However, the FHWA Technical Advisory T 6640.8A 
on pages 49 and 50 directs that the following information be supplied:
• Sufficient information to briefly describe the proposed action.
• The reason why the SEIS is being prepared.
• Status of a previous DEIS or FEIS.
• Only address changes that required the SEIS to be written and new information that was 

not available.
• Reference and summarize previous EIS as appropriate.
• Update status of compliance with NEPA and the results of any re-evaluations.

Supplemental environmental documents shall be reviewed and distributed in the same 
manner as the original DEIS. See the WSDOT NEPA & SEPA guidance webpage for guidance.

400.06(3) Using NEPA documents for SEPA

All WSDOT projects with a federal nexus must consider NEPA and SEPA documentation 
requirements. WSDOT’s procedures align NEPA and SEPA so that WSDOT’s NEPA 
documentation meets the requirements of SEPA. If a project does not trigger NEPA, then 
WSDOT will still need to comply with SEPA requirements using the direction in this chapter.

If a NEPA EIS is prepared, then a SEPA EIS is not required (RCW 43.21C.150 and WAC 
197-11-610(3)). The NEPA EIS documentation satisfies all SEPA requirements and there is 
no need to formally adopt the NEPA EIS for SEPA. SEPA-only EISs for state transportation 
projects are very rare. Significant impacts are likely to involve federal permits or approvals, 
thus triggering NEPA.

https://www.ecfr.gov/current/title-23/section-771.130
https://www.ecfr.gov/cgi-bin/text-idx?SID=4026c81957fc4022801e373cda93e559&mc=true&node=se40.37.1502_19&rgn=div8
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-620
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
http://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.150
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-610
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-610
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A NEPA EA is the functional equivalent of the SEPA checklist. For SEPA compliance, we 
recommend WSDOT projects issue a DNS concurrent with the EA, but no separate SEPA 
checklist is necessary (WAC 197-11-610(2)). Any major changes that occur with the issuance 
of the FONSI must be reflected in the project file – a memo will suffice.

WSDOT uses the ECS form to document NEPA CEs. SEPA allows the lead agency to use 
NEPA documents instead of preparing a SEPA checklist (WAC 197-11-610(2)) - for WSDOT 
projects, the ECS is that document. If a project is a NEPA CE, complete the NEPA ECS form 
and no additional SEPA documentation is required. At the discretion of the project team, a 
SEPA checklist may be used to supplement the ECS form. The DNS, along with the ECS or a 
SEPA checklist, would then be sent out for public review as determined appropriate by the 
project team. See Section 400.08(2) for more information on SEPA checklists.

400 .07 Documenting an Environmental Impact Statement (EIS)
An EIS is prepared for projects that are likely to significantly affect the environment or when 
there is substantial controversy on environmental grounds. The EIS process is similar for both 
NEPA and SEPA. See the NEPA & SEPA webpage for step-by-step guidance.

If you are considering using a Programmatic or Tier 1 EA/EIS for a broad strategic program, 
plan, or policy level decision (not project site-specific) make sure you discuss this in the NEPA 
Strategy Meeting with ESO.

400.07(1) Scoping process

To determine the scope of issues relating to a proposed action, a NEPA EIS must go through a 
scoping process (40 CFR 1501.9, 23 CFR 771, 23 CFR 771.123, WAC 197-11-408). Scoping 
is not required for a NEPA supplemental EIS; however, the co-lead agencies may decide to 
hold an open house early in the supplemental EIS process. Scoping may be helpful during the 
preparation of an EA, but it is not required.

The purposes of scoping are:
• To present the project Purpose and Need and solicit comments.
• To present the range of alternatives that will be considered in the environmental 

document and solicit comments.
• To initiate the public involvement process, invite, and solicit comments from affected 

persons, businesses, organizations, agencies, and tribes.
• To identify potential environmental impacts and benefits of the proposed action.
• Begin documenting the rationale for subsequent decisions.

It is important to keep in mind that USDOT funding or policy changes can change or add new 
requirements to NEPA. Guidance for how to design the scoping process and on new NEPA 
regulations is provided on the NEPA & SEPA guidance webpage.

Essential elements of scoping

1. Notice of Intent (NOI) – NEPA CEQ regulations require that an NOI to prepare an EIS 
be published in the Federal Register prior to initiating EIS scoping. Project teams may 
include the scoping notice in the NOI. Once complete, the federal lead sends the NOI to 
be published in the Federal Register. 40 CFR 1501.10 states that agencies shall complete 
EISs within 2 years unless a senior agency official of the lead agency approves a longer 

http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-610
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-610
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.9
https://www.ecfr.gov/current/title-23/part-771
https://www.ecfr.gov/current/title-23/part-771
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-408
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.10
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period in writing and establishes a new time limit. Two years is measured from the date 
of the issuance of the NOI to the date a ROD is signed. Include a notice statement in the 
DEIS that a combined FEIS/ROD might be prepared.

2. Coordination plan – 23 USC 139(g)(1)(A) requires the development of a coordination 
plan for public and agency participation in, and comment on, the environmental review 
process. The coordination plan is developed no more than 90 days after publication 
of the NOI. 23 USC 139(g)(1)(B)(i) requires that a schedule for the completion of the 
environmental review process be included as part of the coordination plan. Concurrence 
on the project schedule from each of the project’s participating agencies is required.

3. Purpose and need statement – The Purpose and Need Statement explains the importance 
of and reason for the project. It demonstrates problems that exist or will exist if a project 
is not implemented. The Purpose and Need Statement drives the process for alternative 
development, analysis, and selection. It should clearly demonstrate that a “need” exists 
and should define the “need” in terms understandable to the public such as mobility, 
safety, or economic development. WSDOT considers multimodal and environmental 
context and assets in a project’s need.

 The lead agency makes the final decision on the project’s Purpose and Need. However, 
they must provide opportunities for participating agencies and the public to comment on 
the Purpose and Need, and they must consider the input provided by these groups. The 
opportunity for involvement occurs during EIS scoping.

 FHWA guidance on developing a draft Purpose and Need statement is found on their 
Environmental Review Toolkit website. Also see AASHTO Practitioner’s Handbook 07 on 
defining the Purpose and Need.

4. Alternatives to the proposal – The environmental document includes a comparison 
of impacts for different alternatives to the proposal. An EIS must discuss the No-Build 
alternative and a reasonable range of build alternatives that are feasible and meet the 
Purpose and Need for the proposed action.

 Although the lead agencies make the final decision on the project’s range of alternatives, 
they must provide opportunities for involvement by participating and cooperating 
agencies and the public. The opportunity for involvement occurs during EIS scoping. 
Comments and responses are documented during the scoping process. 

 The DEIS evaluates the alternatives to the action and discusses why other alternatives, 
that may have been initially considered, were eliminated from further study.

a. NEPA criteria for alternatives – The No-Build alternative must be included and 
serves as the baseline condition for comparison of all other alternatives. The No-
Build alternative may include improvements that have not been constructed but are 
already funded in a separate project. Normal maintenance activities (such as safety 
improvements) that are part of routine operation of an existing roadway also may be 
included. Alternatives must have logical termini, independent utility, and must not 
restrict consideration of alternatives for other reasonably foreseeable transportation 
improvements (23 CFR 771.111(f)). Typical alternatives may include:
• Improvements to the existing facility.
• Multimodal transportation alternatives.
• Alternative routes and/or locations.

https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title23-section139&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title23-section139&num=0&edition=prelim
http://environment.fhwa.dot.gov/index.asp
https://environment.transportation.org/wp-content/uploads/2021/05/ph07-2.pdf?msclkid=5a94fd3eaa2711ec9b62c751f8df99ce
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• A combination of the above alternatives.
• For guidance on alternative development, see FHWA Technical Advisory 

T 6640.8A.

b. SEPA criteria for alternatives – If a NEPA EIS is prepared, then a SEPA EIS is not 
required (RCW 43.21C.150 and WAC 197-11-610(3)). Still, it is useful to note that the 
SEPA Rules (WAC 197-11-440(5)) require an EIS to describe and present the proposal 
and other reasonable alternative courses of action. The use of the word reasonable 
is intended to limit the number and range of alternatives and the level of analysis 
required for each alternative. Reasonable alternatives include:
• Actions that could easily attain or approximate a proposal’s objectives at a lower 

environmental cost, or decreased level of environmental degradation.
• The “no action” alternative, which shall be evaluated and compared to other 

alternatives.
• Alternatives over which an agency has authority to control impacts, either directly 

or indirectly, through requirement of mitigation measures.

5. Evaluate scoping comments – All scoping comments received from the public and other 
agencies must be evaluated to determine the relevance of each comment. All relevant 
issues must be addressed in the environmental document.

 Lead agencies are not required to send a written response to every individual comment 
received. However, to maintain credibility during the environmental process, all scoping 
comments – whether relevant or not – need to be evaluated and addressed.

 Comments may be listed individually or grouped and summarized under general headings. 
Responses may be as simple as stating that the issue will be addressed in detail in the 
environmental document. If an issue raised during scoping will not be addressed in 
the environmental document, the response should explain the reason why it will not 
be included.

 Comments received during scoping and responses to those comments may be 
documented in a scoping report for the project file. Discuss the scoping process and the 
comments received in the section of the environmental document that describes public 
and agency participation and comments received. Comments and responses may also be 
summarized in handouts at public meetings and in newsletters.

 Scoping comments must be taken into consideration before developing the final 
Purpose and Need Statement and the range of alternatives that will be evaluated in the 
environmental document.

400.07(2) Draft Environmental Impact Statement (DEIS)

A DEIS identifies project alternatives, which are compared to each other to present 
an analysis of the alternatives’ relative impacts on the environment. It may identify a 
recommended course of action if one alternative is clearly preferred by the lead agency. The 
DEIS summarizes the early coordination and EIS scoping process, the alternatives considered 
and any analysis, identifies key issues, and presents pertinent information obtained through 
these efforts.

http://environment.fhwa.dot.gov/projdev/impTA6640.asp#alts
https://app.leg.wa.gov/RCW/default.aspx?cite=43.21C.150
https://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-610
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-440
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1. Affected environment – NEPA regulations (40 CFR 1502.15) require environmental 
documents to succinctly describe the existing environment of the area(s) to be affected 
or created by the proposed action. Descriptions should be no longer than is necessary 
for the reader to understand the relative impacts of the alternatives. Data and analysis 
should be commensurate with the importance of the impact, with less important material 
summarized, consolidated, or simply referenced.

 It is recommended that the description of the affected environment and the 
discussion of impacts and mitigation measures be combined in the same chapter of the 
environmental document.

2. Analysis of impacts - Direct, Indirect, and Cumulative Effects – Under CEQ regulations 
(40 CFR 1502.16) the discussion of impacts forms the scientific and analytical basis 
for a comparison of alternatives. The severity of potential impacts and the type, size, 
and location of the facility will dictate the scope of the impact analysis. Project teams 
may elect to complete discipline reports if additional information or technical detail 
is needed to support the analysis presented in the EIS or EA. These reports should 
be “right-sized” to adequately address the issue without over analysis. Guidance for 
completing a discipline report can be found on the WSDOT NEPA & SEPA webpage and 
on individual discipline webpages.

 The draft EIS should define the issues and provide a clear basis for choice among the 
alternatives (40 CFR 1502.14). Agencies shall:
• Rigorously explore and objectively evaluate all reasonable alternatives.
• Briefly discuss alternatives that were eliminated from detailed study and explain why 

they were dropped.
• Devote substantial treatment to each alternative considered in detail, including the 

proposed action, so reviewers may evaluate their comparative merits. 
• Include a discussion of the no action alternative.
• Identify the agency’s preferred alternative or alternatives.
• Include appropriate mitigation measures not already included in the proposed action 

or alternatives.
• Evaluate all alternatives to a comparable level of detail. The lead agency may choose 

to develop the preferred alternative to a higher level of detail (23 USC 139(D)) if the 
preferred alternative has been identified in the document with FHWA/lead federal 
agency approval.

 FHWA allows flexibility in the level of design detail that can be added to a DEIS or FEIS. 
More detailed design may be necessary in order to evaluate impacts, mitigation, or 
issues raised by agencies or the public (FHWA Technical Advisory T 6640.8A Section V, 
Part E-G).

 The environmental document must discuss impacts on both the natural (air, water, 
wildlife, etc.) and built (historic, cultural, social, etc.) environment for each alternative. 
Impacts may be temporary, such as the short-term impacts associated with the 
Construction phase of a project, or permanent, such as the long-term impact of increasing 
runoff and contamination from a widened highway. A summary of adverse impacts 
remaining after mitigation should follow the discussion of all impacts.

https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.15
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.16
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://www.ecfr.gov/cgi-bin/text-idx?SID=31c6862f0f09b80939c87c5d0e83a6c1&mc=true&node=se40.37.1502_114&rgn=div8
http://www.gpo.gov/fdsys/pkg/USCODE-2011-title23/pdf/USCODE-2011-title23-chap1-sec139.pdf
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 NEPA and SEPA require analysis of direct, indirect, and cumulative effects. See Chapter 
412 for guidance on analysis of indirect and cumulative effects. Climate change 
implications of the project should also be discussed, as appropriate. See the WSDOT 
cumulative effects & climate resiliency webpage for the most recent climate change 
guidance and contact information.

 It’s important to also document the project’s beneficial effects and efforts to minimize 
impacts. It is recommended that the project team keep a list of adverse effects that were 
avoided or minimized as part of project development. As the team develops the EIS, make 
sure to document benefits associated with the project and clearly present them in the EIS.

3. Mitigation of impacts – The environmental document must discuss the proposed means 
to mitigate the identified environmental impacts. Mitigation may include:
• Avoiding the impact altogether.
• Minimizing impacts by limiting the scale of the action.
• Rectifying the impact by repairing, rehabilitating, or restoring the affected 

environment.
• Reducing or eliminating the impact over time by preservation and maintenance 

operations.
• Compensating for the impact by replacing or providing substitute resources or 

environments.

4. Publish and circulate the DEIS – Circulation of a Draft EIS is required under federal and 
state regulations (23 CFR 771.123, WAC 197-11-455 and WAC 468-12-455). All copies 
sent out during the circulation of the DEIS are free of charge. After initial circulation, a fee 
may be charged which is not more than the cost of printing.

 The project office must distribute NEPA DEISs before the document is filed with the 
Environmental Protection Agency (EPA) for publication in the Federal Register. To ensure 
the document is distributed before filing, the documents should be distributed to the EPA 
at the same time it is distributed to the public and agencies. FHWA will post EIS projects 
to the permitting dashboard, as described in the Preparing an EIS procedure located on 
the WSDOT EIS/EA Processes webpage. 

 The date of issuance/filing/publication of the DEIS, is the date that the EPA publishes its 
Notice of Availability (NOA). The date of the NOA is the date used to track the 45-day 
comment period.

5. Public hearing – Under NEPA, public hearings are required for all NEPA EIS projects. 

 Under SEPA, public hearings are held when (WAC 197-11-502, 197-11-535, 
468-12-510):
• The lead agency determines that a public hearing would assist in meeting its 

responsibility to implement the purposes and policies of SEPA.
• When two or more agencies with jurisdiction over a proposal make written requests 

to the lead agency within 30 days of the issuance of the draft EIS.
• When 50 or more persons residing within a jurisdiction of the lead agency, or who 

would be adversely affected by the environmental impacts of the proposal, make 
written requests to the lead agency within 30 days of issuance of the draft EIS.

 Refer to Design Manual Chapter 210 for hearing requirements and procedures. 

https://wsdot.wa.gov/engineering-standards/environmental-guidance/cumulative-effects-climate-resiliency
https://wsdot.wa.gov/engineering-standards/environmental-guidance/cumulative-effects-climate-resiliency
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771/section-771.123
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-455
http://apps.leg.wa.gov/WAC/default.aspx?cite=468-12-455
https://www.permits.performance.gov/
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-502
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-535
http://apps.leg.wa.gov/WAC/default.aspx?cite=468-12-510
https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/design-manual
http://www.wsdot.wa.gov/publications/manuals/fulltext/M22-01/210.pdf
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400.07(3) Final EIS (FEIS)

The FEIS contains WSDOT’s final recommendation and preferred alternative(s), including 
analysis of alternatives; lists or summarizes (by group) the comments received on the DEIS, 
and WSDOT’s response to them; summarizes public involvement; and describes procedures 
required to ensure that mitigation measures are implemented. The FEIS needs to identify 
specific mitigation commitments, or it needs to describe the process that will be used to 
finalize the mitigation commitments, why those commitments can’t currently be finalized, 
and the time frame in which they will be finalized. The FEIS also documents compliance with 
environmental laws and Executive Orders.

Chapter 590 provides guidance on how to incorporate environmental commitments into 
project contracts. This is important for NEPA/SEPA commitments as well as regulatory 
permit commitments.

The estimated total cost of preparing both the DEIS and FEIS must be published inside the 
cover of the FEIS (40 CFR 1502.11). The estimate should include the costs of agency full-
time equivalent personnel hours, contractor costs, and other direct costs. If practicable, and 
noted where not practicable, the estimate should include costs incurred by cooperating and 
participating agencies, applicants, and contractors.

The FEIS is prepared after the close of the 45-day public comment period for the DEIS. Public 
and agency comments on the DEIS are evaluated to determine if:
• The document sufficiently identifies and analyzes the impacts and mitigation of a 

proposed action or if additional studies are required.
• Impacts of the preferred alternative fall within an envelope of impacts for alternatives 

described in the DEIS (especially if a modified or hybrid alternative is selected 
as preferred).

1. Review and publication of the FEIS – The FEIS is reviewed for legal sufficiency (23 CFR 
771.125(b)) prior to FHWA formal approval of the document. The review is conducted 
by FHWA legal staff. Legal counsel has 30 days to review the document, and additional 
time may be required to address their comments and determine if the revisions are 
acceptable. The document is reviewed for compliance with FHWA and CEQ NEPA laws 
and regulations to minimize opportunities for procedural challenges in court. Comments 
are incorporated into the text and the document is signed by WSDOT.

2. Notice of Availability (NOA) and distribution of the FEIS – After approval, the region 
or modal office distributes copies of the FEIS or a notice that it is available (40 CFR 
1502.19(d), WAC 197-11-460). 
• A NEPA FEIS must be distributed before the document is filed with EPA for 

publication of the FEIS NOA in the Federal Register.
• A SEPA FEIS is issued within 60 days of the end of the comment period of the DEIS 

unless the proposal is unusually large in scope, the environmental impact associated 
with the proposal is unusually complex, or extensive modifications are required to 
respond to public comments.

https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.11
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.19
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1502/section-1502.19
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-460
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400.07(4) Record of Decision (ROD) 

Under NEPA, the lead federal agency issues a ROD following the FEIS. The ROD explains 
the reasons for the project decision, summarizes any mitigation measures that will be 
incorporated in the project, and documents any required Section 4(f) approval (40 CFR 
1505.2). The ROD must be made available to the public with appropriate public notice 
provided as required by 40 CFR 1506.6(b). However, there is no specific requirement for 
publication of the ROD itself, either in the Federal Register or elsewhere. It is WSDOT’s 
practice to publish an NOA for the ROD in the same newspapers previously used for other 
project notices.

A draft ROD is generally created by WSDOT for FHWA and is written based on the FEIS. The 
draft ROD is submitted to FHWA along with the draft FEIS during the environmental review 
and approval process. See the NEPA & SEPA guidance webpage for procedures.

After circulation of the DEIS and consideration of comments received, the ROD should be 
combined with the FEIS into a single document (23 CFR 771.124), eliminating the 30-day 
review public review period between the final EIS and ROD, unless: 

1. The FEIS makes substantial changes to the proposed action relevant to the environmental 
or safety concerns that were documented in the DEIS or 

2. There are significant new circumstances or information relevant to environmental concerns 
that bear on the impact of the proposed action (as compared to the DEIS).

In April 2019, the USDOT issued guidance on the use of a combined FEIS/ROD and errata 
sheets for NEPA review. This assists with implementation of the combined FEIS/ROD process 
and errata sheet provisions in 49 USC 340a and 23 USC 139(n)(2).

400 .08 Documenting an Environmental Assessment (EA)

400.08(1) NEPA Environmental Assessments (EA)

1. Prepare the EA – The purpose of the EA is to determine the extent and severity of 
environmental impacts. As described for an EIS, the EA should be succinct, describe 
impacts to both the natural and built environment, and account for direct, indirect, and 
cumulative effects. If the analysis identifies significant environmental impacts, an EIS must 
be prepared. Refer to the NEPA & SEPA webpage for additional guidance on preparing 
an EA.

a. Scoping – Scoping is recommended, but not required for an EA (40 CFR 1501.9, 
23 CFR 771.119). Because scoping is optional for an EA, an NOI is not required. 
Advertisement of the optional scoping meeting in a local newspaper or on the project 
website is sufficient. For more information on the project scoping process, see 
Chapter 300.

b. Alternatives to the proposal – The environmental document includes a comparison 
of impacts for different alternatives to the proposal. An EA must discuss the No-Build 
alternative but may include only one build alternative.

https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1505/section-1505.2
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1505/section-1505.2
https://www.ecfr.gov/cgi-bin/text-idx?SID=a01cb32aa3da07acb3aa3502683df892&mc=true&node=se40.33.1506_16&rgn=div8
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771/section-771.124
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.9
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771/section-771.119
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2. Issue Notice of Availability (NOA) – (30 day public review period) After approval of 
an EA, the region or modal office distributes copies of the EA or a notice that an EA is 
available to interested parties (40 CFR 1506.6(b), WAC 197-11-460). We recommend 
project teams also issue a SEPA DNS concurrent with the release of the EA, since the EA 
functions as a SEPA checklist. Note: the SEPA DNS only has a 14-day comment period, 
but project teams may elect to extend that to 30 days to match the NEPA EA comment 
period. For procedures see the WSDOT NEPA & SEPA guidance webpage or contact the 
Environmental Services NEPA/SEPA Program for assistance.

a. The lead agency determines if a formal public hearing is required for an EA. Factors for 
consideration:
• There are identified environmental issues (e.g., heavy traffic volumes on local 

streets, visual quality), which should be discussed in a public forum.
• WSDOT has a substantial interest in holding a hearing to further public comment 

and involvement. 
• An agency with jurisdiction over the proposal (permitting agency) requests a 

hearing.

3. Finding of No Significant Impact (FONSI) – The federal lead issues the FONSI. The 
FONSI describes why the action does not have a significant impact and that further 
environmental evaluation is not needed. It includes or references the EA and identifies 
any mitigation commitments on the project. The FONSI includes any decisions or 
agreements that led to the FONSI.

 The FONSI is issued by sending an NOA to affected resource agencies, tribes, and 
interested public. For procedures and timing considerations see the WSDOT NEPA & 
SEPA guidance webpage or contact the Environmental Services NEPA/SEPA Program 
for assistance.

4. Time Limits – 40 CFR 1501.10 states that agencies shall complete EAs within 1 year 
unless a senior agency official of the lead agency approves a longer period in writing and 
establishes a new time limit. One year is measured from the date of agency decision to 
prepare an EA to the publication of the EA or FONSI.

400.08(2) SEPA Checklist

If your project is subject to NEPA, then NEPA documentation satisfies WSDOT’s SEPA 
obligations (see 400.06(3) Using NEPA documents for SEPA). If your project does not trigger 
NEPA, then you must determine the appropriate SEPA compliance path. WSDOT’s ECS form 
may be used as a SEPA checklist. If a project team decides to use the SEPA checklist, refer 
to Ecology’s guidance for completing the checklist on its website. At WSDOT, much of the 
information needed to complete the SEPA checklist can be found on the GIS – Environmental 
Workbench. Region and modal staff use GIS to answer the SEPA checklist questions.

Region and modal Environmental Managers review the ECS or SEPA checklist and determine 
the significance of project impacts. If the project’s adverse impacts are minor, the region 
issues a DNS. If the project is likely to result in significant adverse environmental impacts, the 
agency issues a DS and begins scoping for an EIS (see Section 400.07). However, SEPA-only 
EISs are very rare. Projects with significant impacts are likely to involve federal permits or 
approvals, thus triggering NEPA.

https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1506/section-1506.6
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-460
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.10
https://ecology.wa.gov/Regulations-Permits/SEPA/Environmental-review/SEPA-guidance/SEPA-checklist-guidance
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Agency procedures for completing SEPA are listed in WAC 468-12. Those procedures, along 
with WAC 197-11, and RCW 43.21C define the SEPA process.

400 .09 Categorical Exclusions/Exemptions (CEs)
CEs are defined as projects that do not individually or cumulatively have a significant 
environmental effect (see Chapter 300 for descriptions and detailed explanation). Some 
projects are Categorically Excluded from the NEPA process or Categorically Exempt from 
the SEPA process. NEPA and SEPA identify conditions that might elevate an action from its 
exempt status.

FHWA NEPA environmental procedures (23 CFR 771.117) describe conditions when 
otherwise excluded activities require further documentation to justify the exclusion. Likewise, 
Ecology conditions each category of exemption to describe when the exemption does not 
apply (WAC 197-11-800). Also, SEPA rules do not allow the use of certain exemptions in 
designated critical areas (WAC 197-11-908).

Within WSDOT, the authority to determine that a project meets the criteria/category of 
being a CE rests with the region or modal Environmental Manager, and the Local Program 
Environmental Engineer for Local Programs projects. A CE is documented in WSDOT’s ECS 
database for highway projects. FTA and FRA use CE worksheets to document their decisions 
– WSDOT staff complete these worksheets for FTA/FRA review. Whereas FHWA has 
delegated some decisions regarding CEs to WSDOT, FTA and FRA have not and must sign the 
CE as a NEPA document.

400.09(1) NEPA CEs (Categorical Exclusions)

Categorical Exclusions are projects that, by definition (23 CFR 771.117(a)), do not have 
significant environmental impacts. WSDOT has a programmatic agreement with FHWA 
that allows WSDOT to approve NEPA Categorical Exclusions (23 CFR 771.117(c) or “c-list” 
projects and 23 CFR 771.117(d) or “d-list” projects). Projects with unusual circumstances as 
described in 23 CFR 771.117(b) require review and approval by FHWA. 

D-list projects require some additional documentation to verify that the CE designation 
is appropriate. Subject-specific analysis should be “right-sized” to reflect the level of 
environmental impact. This can usually be accomplished within WSDOT’s ECS form, or with a 
letter to the file with a very short summary of analysis to support the CE status. This analysis 
should be included in the project file and attached to the NEPA documentation.

Environmental documentation for c-list and d-list CE-level projects is accomplished in the 
ERS/ECS. A signed copy of the ECS serves as the official NEPA documentation for the project 
file. Guidance for completion of the form and who can sign the document is provided in ERS/
ECS online “help”. Contact HQ environmental staff for assistance if you do not have access to 
the ERS/ECS database.

Projects that include utility installations along or across a transportation facility are typically 
considered c-list projects covered by 23 CFR 771.117(c)(2), although FHWA requires 
verification of the CE for each installation. Within the interstate system these projects also 
require ESA and Section 106 documentation (Utilities Manual Section 120.12) that show no 
impacts to their respective resources will result from the project. 

http://apps.leg.wa.gov/wac/default.aspx?cite=468-12
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11
http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21C
https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/300.pdf
https://www.ecfr.gov/current/title-23/section-771.117
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-800
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-908
https://www.ecfr.gov/current/title-23/part-771#p-771.117(c)(2)
https://wsdot.wa.gov/publications/manuals/fulltext/M22-87/Chapter1.pdf
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400.09(2) SEPA CEs (Categorical Exemptions)

There is no requirement to document exemptions in SEPA, but it is WSDOT’s practice to 
document in the ECS form to ensure SEPA was considered. SEPA categorical exemptions 
are listed in SEPA law (RCW 43.21C) in the State SEPA Procedures (WAC 197-11-800), 
within the State SEPA Procedures under Agency Specific Procedures (WAC 197-11-860), 
and in WSDOT’s Agency SEPA Rules (WAC 468-12-800). The region or modal Environmental 
Manager determines if a project is exempt from SEPA.

400.09(3) Emergencies

According to FHWA’s Environmental Review Toolkit, most emergency work can be 
documented under a CE. The Toolkit section entitled How is the NEPA Process different in an 
Emergency? provides information on documenting emergency projects and repairs, both as a 
CE and if the action requires a higher level of review.

Many emergency repairs involve simple solutions that don’t require permitting and won’t 
impact sensitive resources. These may not even need a completed ECS form because they 
likely fall under various normal maintenance and repair programmatic agreements. 

Many emergency repairs involve simple solutions that don’t require permitting and won’t 
impact sensitive resources. These may not even need a completed ECS form because they 
likely fall under various normal maintenance and repair programmatic agreements.

If there is an immediate threat to public health or safety, emergency repairs should begin as 
soon as it is safe to do so. Emergency repairs involving water resources (e.g., wetlands, creeks, 
rivers, and jurisdictional ditches) may require after-the-fact consultation and permitting once 
the imminent threat has subsided (e.g., landslide or undermined / lost roadway section). 
These activities can almost always be classified as CEs under 23 CFR 771.117(c)(9) or other 
applicable c-listed categories. This documentation often occurs after the event and after the 
repair is made. 

Most Emergency Relief projects and emergency repairs qualify as a categorical exclusion 
under 23 CFR 771.117(c)(9), which includes the repair, reconstruction, restoration, 
retrofitting, or replacement of eligible facilities if the work: 
• Occurs within the existing right-of-way.
• Conforms to the pre-existing design, function, and location as the original.
• Is commenced within two years of the date of disaster. 

Emergencies may also prompt permanent repairs to restore the roadway to its pre-disaster 
condition (e.g., permanent restoration), which could involve other non-emergency actions like 
removing a fish barrier. This type of work may start after environmental documentation and 
permitting is complete.

In either of the scenarios above, the project team will consult with applicable local, state, 
federal, or tribal agencies to determine the appropriate path forward.

Although some repair actions qualify as NEPA CEs, the exclusion does not apply to other 
regulations such as the ESA, Section 106, the Clean Water Act, or Section 4(f). There are 
different criteria for each of these in emergency situations, where what constitutes an 
emergency varies based on the regulation. See the FHWA’s Environmental Review Toolkit for 
more information.

http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21C
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-800
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11-860
http://apps.leg.wa.gov/WAC/default.aspx?cite=468-12-800
https://www.environment.fhwa.dot.gov/Pubs_resources_tools/publications/newsletters/apr18nl.aspx
https://www.environment.fhwa.dot.gov/Pubs_resources_tools/publications/newsletters/apr18nl.aspx
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771#p-771.117(c)(9)
https://www.ecfr.gov/current/title-23/chapter-I/subchapter-H/part-771#p-771.117(c)(9)
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400 .10 Environmental document legal considerations

400.10(1) Statute of Limitations

1. NEPA Statute of Limitations (SOL) – 23 CFR 771.139 establishes a 150-day statute of 
limitations on claims against USDOT and other federal agencies for permits, licenses, or 
approval actions taken by a federal agency if:
• The action relates to a highway project funded or approved by FHWA.
• A statute of limitations notification was published in the Federal Register announcing 

the action.
• The action is final under the federal law.

 If no statute of limitations notice is published, the period for filing claims is determined 
by the applicable Federal law. If no statute of limitations is specified, then a 6-year claims 
period applies.

 It is WSDOT’s policy to publish a Statute of Limitations (SOL) notice in the Federal 
Register to expedite the resolution of issues affecting transportation projects. Typically, 
an SOL will be issued for all EISs and EAs. An SOL should also be issued for CEs that have 
known controversy.

2. SEPA Notice of Action Taken (NAT) – This is an optional process for the purpose of 
limiting potential court challenges of an environmental document. Publishing a NAT limits 
the appeal period to 21 days after the last newspaper publication of the NAT. 

 WSDOT’s practice is to publish a NAT any time there is reason to believe challenges to 
the environmental document will be filed. Substantial controversy or known threats of 
challenges by project opponents are indicators that judicial review is likely. By limiting 
appeals to a certain time period, project schedules are less likely to be disrupted. The 
decision to publish a NAT is made by the project office. Normally the Environmental 
Manager of a region or modal office will write and sign the NAT.

 RCW 43.21C.080 describes the process for publishing the NAT. 

400.10(2) Administrative record

The administrative record is a formal catalogue documenting the agency’s decision-making 
process for a project and is required when a project challenge will be resolved in the 
courts. It reflects the project history, environmental evaluation, and prior decisions. A good 
administrative record shows the public and the courts that project decisions were not made 
in an arbitrary and capricious manner. It is important to include electronic and paper records 
that support why project decisions were made, as well as agency and public comments and 
responses to comments to document how opposing views were considered.

Individuals (region, modal, and HQ environmental staff) who have participated in and 
supported decision-making should maintain electronic and paper files appropriately.

You must maintain the records that support your administrative decision before, or at the 
same time as, the decision. It is not appropriate to reconstruct a record after a decision is 
made. This section identifies the appropriate content and structure of an administrative 
record. More procedures and helpful guidance on maintaining an Administrative Record can 
be found on the NEPA & SEPA webpage.

https://www.ecfr.gov/current/title-23/section-771.139
http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21C.080
https://wsdot.wa.gov/engineering-standards/environmental-guidance/nepa-sepa
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1. When to prepare a formal administrative record – All projects must be documented 
to support key decisions. A formal administrative record must be prepared for projects 
requiring an EIS where substantial controversy exists or in the likelihood of a legal 
challenge. Formal documentation is optional for other projects.

 Project files on all projects should be kept in an orderly manner throughout the life of 
the project, whether an administrative record is prepared. As decisions are made on the 
project, they should be recorded and filed.

2. Who prepares an administrative record – Preparing an administrative record is a 
collaborative effort between the Attorney General’s Office (AGO) and the WSDOT project 
team. In many cases the Federal Lead agency may also be named in a legal challenge, in 
which case the State’s AG will work with the Federal agency’s legal counsel to compile 
the administrative record. If the Federal agency is named as a defendant, the case will 
usually be defended by the US Attorney in Federal court. The AGs Office is ultimately 
responsible for defending our decisions in court. As such, project teams should give the 
AGO due deference in determining what should go into the record. Once documents are 
identified and organized by the project team, the AGO will determine the contents of the 
Administrative Record.

3. Administrative record contents – An administrative record should contain all federal, 
state, regional, or local actions. These include corridor approval, corridor adoption, design 
approval, and region-approved transportation master plans or programs. It may also 
contain other related material.

 Project teams can support the administrative record by:
• Documenting the decisions on how it approached environmental review and the 

information that supported those decisions.
• Including the name of the project in the subject line of emails related to the project.
• Keeping track of your individual emails and files that show a change in direction 

for a project – you do not need to save every email about a project if it doesn’t add 
substantive merit to the record (e.g., meeting logistics, side notes tacked onto an email 
string that aren’t relevant to the subject matter of the communication). Although you 
must keep relevant information, it is okay to clean your email folders of items that are 
not substantive.

• Retaining Substantive emails that contain direction on a course of action. These emails 
are public records – DO NOT DELETE THEM.

• Realizing the project team is the focal point for retaining project records. (Keep in 
mind that public record requests are different from the administrative record.)

 The administrative record of an EIS should contain the following elements, as 
applicable, in chronological order:

• Table of contents
• Project prospectus
• Environmental Classification Summary (ECS)
• Regional transportation plans or studies
• Route studies
• Notice of Intent (NOI)
• Minutes of EIS scoping meeting(s)
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• Discipline specific and Interdisciplinary Team meeting minutes and recommendations
• Agency meeting minutes and phone call summaries
• Comments from public open houses
• Public hearing transcript
• Correspondence from agencies or the public and responses to them (both letters and 

emails)
• Interoffice communications relating to project development
• Discipline reports
• Draft and final EIS
• Copy of all references cited in the DEIS and FEIS
• Official notices
• Record of Decision (ROD)
• Corridor, design, and access plan approvals
• Affidavit of publication of Notice of Action Taken (NAT)
• Other relevant evidence such as local zoning or planning reports, government studies, 

questionnaires, or university studies

 The administrative record need not include every item in the project file. Generally, items 
that do not relate to a major project decision should not be included. Project teams 
should consult with the Attorney General’s Office to determine if the project will need 
an administrative record. If the AG’s Office recommends that an administrative record be 
prepared, the project team should coordinate closely with an Assistant Attorney General 
when preparing the record.

400.10(3) Reporting Requirements

23 USC 157 requires lead agencies to report the number of CEs (c-list and d-list, separately), 
EAs, and EISs issued each year, as well as the number of d-list CEs, EAs, and EISs that were 
pending at the time of reporting, and the length of time it took to complete each EA and EIS. 
For EAs and EISs that were pending at the time of reporting, the lead agency must also report 
the percentage of the proposed actions that have identified funding and all other required 
federal, state, and local activities that are completed (i.e., only remaining approval is the 
approval of NEPA itself).

400 .11 Applicable statutes and regulations

400.11(1) National Environmental Policy Act (NEPA)

President Nixon signed NEPA in January 1970 as the “national charter for protection of the 
environment” (PL 91 190, as amended). The intent of NEPA (40 CFR 1500 – 1508) is to 
help public officials make decisions that are based on an understanding of environmental 
consequences, and take actions that protect, restore, and enhance the environment. NEPA 
procedures also inform the public of the environmental information before federal actions or 
decisions are made.

NEPA implementing regulations applicable to all federally aided projects were developed 
by the CEQ and are codified as 40 CFR 1500 – 1508. FHWA regulations applicable to 
federally aided highway projects are codified as 23 CFR 771 and 23 USC 139.

https://www.gpo.gov/fdsys/pkg/STATUTE-83/pdf/STATUTE-83-Pg852.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=30655823cf5f0dcb1c5ee59d01883b89&mc=true&tpl=/ecfrbrowse/Title40/40chapterV.tpl
http://www.ecfr.gov/cgi-bin/text-idx?SID=65b8e604c6d1a877ab62be8f1a0e8f86&c=ecfr&tpl=/ecfrbrowse/Title40/40cfrv34_02.tpl
https://www.ecfr.gov/current/title-23/part-771
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title23-section139&num=0&edition=prelim
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400.11(2) Other Federal Environmental Statutes

In addition to NEPA, there are several other federal statutes that govern federal-aid highway 
projects. FHWA and other federal leads require documentation of compliance with the 
following laws prior to completing NEPA (i.e., approval of the ECS, or publishing a FONSI or 
FEIS) for a project.

1. Endangered Species Act – Section 7 of ESA requires federal agencies to confer with 
the US Fish and Wildlife Service or National Marine Fisheries Service (see Chapter 436 
for details).

2. Section 106 – Section 106 of the National Historic Preservation Act applies to 
transportation projects affecting historic property listed on or eligible for listing on the 
National Register of Historic Places (see Chapter 456 for details).

3. Section 4(f) Evaluation – Projects requiring funding or approval from a USDOT agency 
must comply with Section 4(f) of the USDOT Act of 1966 which established the 
requirement for consideration of park and recreational lands, wildlife and waterfowl 
refuges, and historic sites when siting transportation facilities. The law, codified in 49 
USC 303 and 23 USC 138, is implemented by the FHWA through 23 CFR 774 (see 
Chapter 457 for details).

4. Section 6(f) – Outdoor Recreation Resources – Section 6(f) of the Land and Water 
Conservation Fund (LWCF) Act of 1965 prohibits the conversion of property acquired or 
developed with LWCFA grant funds to a non-recreational purpose without the approval 
of the NPS (see Chapters 455 and 457 for details).

5. Title VI – Under 49 CFR 21.5 a recipient may not select a site or location of a facility 
if the purpose of that selection, or its effect when made, is to exclude individuals from 
participation in, to deny them the benefits of, or to subject them to discrimination 
under any program or activity to which this rule applies, on the grounds of race, color, or 
national origin.

400.11(3) State Environmental Policy Act (SEPA)

SEPA (RCW 43.21C), adopted in 1971, directs state and local decision makers to consider 
the environmental consequences of their actions. State SEPA Rules are maintained by the 
Washington State Department of Ecology (Ecology). The SEPA Rules (WAC 197-11), and 
Ecology’s guidance, the SEPA Handbook, are posted on the Ecology SEPA webpage.

The WSDOT’s Agency SEPA procedures (WAC 468-12, as amended) are located at the Office 
of the Code Reviser website.

400 .12 Abbreviations and acronyms
AASHTO American Association of State Highway and Transportation Officials
CE Categorical Exclusion (NEPA) or Categorical Exemption (SEPA)
CEQ Council on Environmental Quality
CFR Code of Federal Regulations
Corps United States Army Corps of Engineers
DEIS Draft Environmental Impact Statement (NEPA/SEPA)

https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/436.pdf
https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/456.pdf
https://uscode.house.gov/view.xhtml?req=49+USC+303&f=treesort&fq=true&num=317&hl=true&edition=prelim&granuleId=USC-prelim-title49-section303
https://uscode.house.gov/view.xhtml?req=49+USC+303&f=treesort&fq=true&num=317&hl=true&edition=prelim&granuleId=USC-prelim-title49-section303
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title23-section138&num=0&edition=prelim
https://ecfr.io/Title-23/pt23.1.774
https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/457.pdf
https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/455.pdf
https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/457.pdf
https://www.ecfr.gov/current/title-49/subtitle-A/part-21/section-21.5
http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21C
http://apps.leg.wa.gov/WAC/default.aspx?cite=197-11
https://ecology.wa.gov/regulations-permits/SEPA-environmental-review
http://apps.leg.wa.gov/WAC/default.aspx?cite=468-12
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DNS Determination of Non-significance (SEPA)
DS Determination of Significance (SEPA)
EA Environmental Assessment (NEPA)
EIS Environmental Impact Statement (NEPA/SEPA)
EPA Environmental Protection Agency
ERS/ECS Environmental Review Summary / Environmental Classification Summary
ESA Endangered Species Act
ESO Environmental Services Office
FAA Federal Aviation Administration
FEIS Final Environmental Impact Statement
FHWA Federal Highway Administration
FRA Federal Railroad Administration
FTA Federal Transit Administration
FONSI Finding of No Significant Impact (NEPA)
LWCF Land and Water Conservation Fund Act
MOU Memorandum of Understanding
NAT Notice of Action Taken (SEPA)
NEPA National Environmental Policy Act
NPS National Park Service
NOA Notice of Availability (of a NEPA document)
NOI Notice of Intent (to prepare a NEPA EIS)
OFD One Federal Decision
PEL Planning and Environmental Linkages
RCW Revised Code of Washington
ROD Record of Decision (NEPA)
SDEIS Supplemental Draft Environmental Impact Statement (NEPA/SEPA)
SEIS Supplemental Environmental Impact Statement (NEPA/SEPA)
SFEIS Supplemental Final Environmental Impact Statement (NEPA/SEPA)
SEPA State Environmental Policy Act
USC United States Code
USCG United States Coast Guard
USDOT United States Department of Transportation
USFS United States Forest Service
WAC Washington Administrative Code
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400 .13 Glossary
Categorical Exclusion/Exemption – An action that does not individually or cumulatively have 
a significant environmental effect, as defined in NEPA/SEPA regulations, and is classified as 
excluded (NEPA) or exempt (SEPA) from requirements to prepare an EA/SEPA checklist or 
EIS. See Sections 300.04 and 300.05.

Cumulative Effect – Effects on the environment that result from the incremental effects of 
the action when added to other past, present, and reasonably foreseeable actions, regardless 
of what agency or person undertakes such other actions. Cumulative effects can result from 
individually minor but collectively significant actions taking place over a period of time (40 
CFR 1508.8). See Chapter 412 for additional guidance on cumulative  effects.

Degree (of Significance) – In considering the degree of the effects, consider: 
• Short- and long-term effects.
• Beneficial and adverse effects.
• Effects on public health and safety.
• Effects that would violate Federal, State, Tribal, or local law protecting the environment.

Direct Effect – Direct effects are caused by the proposed action and occur at the same 
time and place. Direct effects may occur during construction or operation of the project. 
Effects may be ecological, aesthetic, historic, cultural, economic, social, or health related. 
(40 CFR 1508.8).

Discipline Report – A detailed WSDOT report or memo to document the environmental 
analysis in the rare cases where the environmental impacts are so substantial, the required 
analysis is so complex, or the pertinent dataset is so large, that the analysis cannot reasonably 
be included within the environmental document. A discipline report is typically included in 
the appendix of the environmental document. A discipline report may also be written if the 
subject specific analysis is needed to support some other permit or approval requirement 
independent of the NEPA/SEPA process.

Effects (or Impacts) – Changes to the human environment that are from the proposed action 
or alternatives that are reasonably foreseeable, including direct effects, indirect effects, and 
cumulative effects. Effects include ecological (such as the effects on natural resources and 
on the components, structures, and functioning of affected ecosystems), aesthetic, historic, 
cultural, economic, social, or health, whether direct, indirect, or cumulative. Effects may also 
include those resulting from actions which may have both beneficial and detrimental effects, 
even if on balance the agency believes that the effects will be beneficial. (40 CFR 1508.1).

Environmental Document – Includes documents prepared in response to state and federal 
environmental requirements such as: Environmental Impact Statements (NEPA and SEPA), 
Environmental Assessments (NEPA), SEPA Threshold Determinations (DS, DNS, and MDNS) 
and associated SEPA checklists, Section 4(f) Evaluations, Section 106 Reports, Environmental 
Justice Reports, and other documents.

Environmental Review – Is the consideration of environmental factors required by NEPA and 
SEPA. The “environmental review process” is the procedure used by agencies and others to 
consider the environment in decision making.

https://wsdot.wa.gov/publications/manuals/fulltext/M31-11/300.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=3ee3247b011e74cefc713d604608fb97&mc=true&node=pt40.33.1508&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=3ee3247b011e74cefc713d604608fb97&mc=true&node=pt40.33.1508&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=3ee3247b011e74cefc713d604608fb97&mc=true&node=pt40.33.1508&rgn=div5
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1508/section-1508.1
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Federal Nexus – A determination that a federal agency:
• Is a proponent of a specified proposal (usually by providing funding)
• Must issue a federal approval (for example a permit, license, or other entitlement such as 

a request to use federal funds or federal land) for the proposal to proceed.

A federal nexus (even on an otherwise non-federal proposal) typically triggers the need for 
the federal agency or agencies to comply with various federal statutes. These include but are 
not limited to NEPA, Section 106 of the National Historic Preservation Act, Section 4(f) of the 
USDOT Act, Section 6(f) of the LWCF Act, and Section 7 of ESA.

Indirect Effect (NEPA) – Indirect effects are caused by the proposed action or alternative 
and occur later in time or are farther removed in distance but are still reasonably foreseeable. 
Indirect effects may include effects related to changes in the pattern of land use, population 
density or growth rate, and related effects on air and water and other natural systems, 
including ecosystems (40 CFR 1508.8). See Chapter 412 for additional guidance on 
indirect effects.

Logical termini – Logical termini for project development are defined as (1) rational end 
points for a transportation improvement, and (2) rational end points for a review of the 
environmental impacts. The environmental impact review frequently covers a broader 
geographic area than the strict limits of the transportation improvements.

Mitigation – NEPA (40 CFR 1508.20) and SEPA (WAC 197-11-768) mitigation means 
avoiding, minimizing, rectifying, rehabilitating, restoring, reducing or eliminating the 
environmental impact over time by preservation and maintenance operations during the life 
of the action. Mitigation can also mean compensating for the impact by replacing or providing 
substitute resources or environments for those impacted by the project.

Planning and Environmental Linkages (PEL) – A collaborative and integrated approach to 
transportation decision-making that (1) considers environmental, community, and economic 
goals early in the planning process, and (2) uses the information, analysis, and products 
developed during planning to inform the environmental review process. See Chapter 200 and 
the Environmental Guidance for Planning Studies webpage for additional PEL guidance.

Potentially Affected Environment – The affected area (national, regional, or local) and its 
resources, such as listed species and designated critical habitat under the Endangered 
SpeciesAct.

Practical Solutions – An approach to making project decisions that focuses on the specific 
problems the project is intended to address. This performance-based approach looks for 
lower cost solutions that meet outcomes that WSDOT, partnering agencies, communities and 
stakeholders have identified. With practical solutions, decision-making focuses on maximum 
benefit to the system, rather than maximum benefit to the project. Focusing on the specific 
project need minimized the scope of work for each project so that system-wide needs can 
be optimized. For additional information see Design Manual Chapter 1100 and the WSDOT 
Practical Solutions webpage.

Purpose and Need – The Purpose and Need statement explains to the public, decision 
makers, and stakeholders why the project should be implemented. The Purpose and Need 
statement is the foundation for determining which alternatives will be considered. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=3ee3247b011e74cefc713d604608fb97&mc=true&node=pt40.33.1508&rgn=div5
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1508
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-768
https://wsdot.wa.gov/engineering-standards/planning-guidance/planning-study-guidance/environmental-guidance-planning-studies
https://wsdot.wa.gov/engineering-standards/all-manuals-and-standards/manuals/design-manual
http://www.wsdot.wa.gov/publications/manuals/fulltext/M22-01/1100.pdf
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Reasonable Alternatives – Reasonable range of alternatives that are technically 
and economically feasible and meet the purpose and need for the proposed action. 
(40 CFR 1508.1)

Responsible Official – Official of the lead agency who has been delegated responsibility for 
complying with NEPA and SEPA procedures.

Scoping (public and agency scoping) – A formal process for engaging the public and agencies 
to comment on the project Purpose and Need statement, identify the range of alternatives, 
environmental elements and impacts, and mitigation measures to be analyzed in an EIS or an 
EA. It should not be confused with internal scoping to set a project’s budget.

SEPA Checklist – A standard form used by state and local agencies to obtain information 
about a proposal and to assist them in making a threshold determination. It includes 
questions about the proposal, its location, possible future activities, and questions about 
potential impacts of the proposal on each element of the environment. The SEPA rules under 
WAC 197-11-960 list the information required in an SEPA checklist.

Significant Impact – Under NEPA (40 CFR 1501.3), agencies must analyze the potentially 
affected environment and degree of the effects of the action. Significance varies with the 
setting of the proposed action (i.e., the potentially affected environment). For instance, in the 
case of a site-specific action, significance would usually depend only upon the effects in the 
local area. Consider:
• The type, quality, and sensitivity of the resource involved.
• The location of the proposed project. 
• The duration of the effect (short or long term).
• The setting of the proposed action and the surrounding area.

Under SEPA, WAC 197-11-330 specifies a process, including criteria and procedures, for 
determining whether a proposal is likely to have a significant adverse environmental impact.

Threshold Determination (SEPA) – The threshold determination process is the process 
used to evaluate the environmental consequences of a proposal and determine whether the 
proposal is likely to have any “significant adverse environmental impacts.” The SEPA lead 
agency makes this determination and documents it as either a DNS, or a DS. A DS requires 
preparation of an EIS. State and local agencies use the SEPA checklist (see above) to help 
make a threshold determination.

Tribal Consultation – As defined in WSDOT Executive Order E 1025, tribal consultation 
means respectful, effective communication in a cooperative process that works towards a 
consensus, before a decision is made or action is taken on actions that affect identified tribal 
rights and interests.

http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-960
https://www.ecfr.gov/current/title-40/chapter-V/subchapter-A/part-1501/section-1501.3
http://apps.leg.wa.gov/wac/default.aspx?cite=197-11-330
http://wwwi.wsdot.wa.gov/publications/policies/fulltext/1025.pdf
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