
Agreement between the 
State of Washington and the City of Gig Harbor 

GCA - 5817 
Canterwood Blvd. NW 

This Agreement is made and entered into between the STATE OF WASHINGTON 
DEPARTMENT OF TRANSPORTATION, hereinafter the "STATE," and the City of 
Gig Harbor, 3510 Grandview Street, Gig Harbor, W A 98335, hereinafter the "CITY." 

WHEREAS, the CITY is planning to widen Canterwood Blvd. NW which requires the 
relocation of approximately 200 feet of a tributary of McCormick Creek onto STATE 
limited access right of way and the construction of an additional 24" culvert under SR 16 
(located next to an existing 18" culvert), hereafter the "Project," and 

WHEREAS, the STATE has determined that the construction of the Project could 
significantly impact the safety, maintenance and operation of SR 16, as well as down­
stream properties, and 

WHEREAS, the STATE has determined that it is in the STATE's best interest for the 
STATE to administer the construction contract for the Project in an effort to control and 
minimize impacts to the safety, maintenance and operation of SR 16, and 

WHEREAS, the STATE requires that the contract construction administration be 
performed by the STATE for the Project, and 

WHEREAS, the CITY is obligated for 100% of the cost to construct thc Project, 
including the STATE's costs and expenses as reflected herein, 

NOW, THEREFORE, pursuant to RCW 47.28.140 and in consideration of the terms, 
conditions, and performances contained herein, IT IS MUTUALLY AGREED AS 
FOLLOWS: 

1. PURPOSE 

1.1 The STATE, on behalf of the CITY, agrees to perform construction 
administration for the construction of the Project, as further provided herein, and 
pursuant to the attached exhibits. Exhibit A is the Cost Estimate and Exhibit B 
outlines the Project limits, both Exhibits are attached hereto and by this reference 
both made a part ofthis Agreement. 

2. PROJECT MANAGEMENT 

2.1 The STATE and the CITY have designated the following Project managers to be 
the contacts for all communications under this Agreement. The Project managers, 
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with written concurrence from the other Party, may delegate contact 
responsibilities for specific Seetions and Subsections of this Agreement to other 
employees of the 8T A TE and CITY. 

CITY: 
Steve Misiurak 
City Engineer 
3510 Grandvi ew Street 
Gig Harbor, WA 98335 
(253) 851·8145 
misiuraks@cityofgigharbor.net 

STATE: 
Washington State 
Department of Transportation 
Rumina Suafoa 
Tacoma Project Engineer's Office 
1614 S. Mildred St. E. 
Tacoma, WA 98465·1613 
(253) 534·3100 
suafoar@wsdot.wa.gov 

3. DESIGN REVIEW, PROJECT AD AND AWARD 

3.1 The CITY must submit design documents pertaining to the portions of the Project 
located on STATE limited access right of way for STATE's review and approval. 
The design and design submittals shall conform to the STATE's Design Manual 
and policies. The CITY shall not advertise the Project for bids before receiving 
written approval from the STATE. The required design documents for this 
Project are: 

• Hydraulic report 
• Geoteclmical report 
• Staging plans including Work Zone Traffic Control Strategy 
• Preliminary wall plans 
• Approved access break shovving the CITY's right to access the tributary of 

McCormick Creek for maintenance activities 
• Plans, specifications and cost estimates, including backup calculations, 

staking data and breakdowns for lump sum items 

3.2 The CITY must secure the following for the Project: 

• State Environmental Policy Act (SEP A) approval 
• National Environmental Policy Act (NEP A) approval, if applicable 
• All permits 
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• Right of way including temporary construction easements needed to construct 
the Project. 

3.3 The CITY agrees to develop the Plans, Specifications, and Estimate (PS&E) in 
accordance with the current State of Washington Standard Specifications for 
Road, Bridge and Municipal Construction and amendments thereto, current as of 
the date of contract advertisement (Standard Specifications). 

3.4 The CITY must provide to the STATE fifteen (15) copies ofthe advertisement­
ready PS&E for the Project, and one (1) copy of: 

1. Backup calculations 
2. Staking data 
3. Breakdown for lump sum items 

3.5 Within fifteen (15) working days of the receipt of the advertisement-ready PS&E, 
the STATE shall issue a letter of approval, conditional approval or rejection of the 
PS&E. In the event the PS&E is either conditionally approved or rejected the 
STATE's letter shall include the reasons for conditional approval or rejection. The 
STATE and CITY will resolve all issues to the mutual satisfaction of both Parties 
before the Project is advertised for bids. 

3.6 The CITY shall advertise the Project for bids, prepare and issue any addenda and 
award and execute the Project construction contract. Any Proj ecl addenda must be 
reviewed and approved by the STATE prior to issuance. 

3.7 Costs incurred by the STATE in the review for approval of the Project Design, 
PS&E, and other associated submittals as outlined herein and for coordinating 
efforts with the CITY prior to executing this Agreement will be reimbursed by the 
CITY under existing agreement JC-1229. 

3.8 All STATE reviews and approvals provided for herein are solely for the benefit of 
the STATE and not for CITY or any other third party. 

4. CONSTRUCTION ADMINISTRATION 

4.1 The STATE agrees to provide construction administration oflhe CITY's Project 
contract. The executed Project contract plans and specifications (hereinafter 
Contract) are by this reference made a part of this Agreement as Exhibit C, as if 
fully attached herein. The STATE's Project manager will provide all necessary 
services and tools to provide construction administration, including but not 
limited to answering contractor questions during advertisement, inspection, 
materials testing, and the representation necessary to administer the Contract to 
ensure that the Project is constructed in accordance with the Contract. 
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4.2 As much as possible, formal and informal communication between the CITY and 
the CITY's contractor (hereinafter Contractor) will be through the STATE's 
Project manager or representative. The CITY shall make the STATE's Project 
manager aware by copy or written account of any direct communication affecting 
the Contract. The STATE's Project manager shaIl communicate with the CITY's 
Project manager to keep the CITY up-lo-date on all significant issues affecting the 
Project. 

4.3 The CITY may also inspect the Project. All contact between the CITY's 
inspector(s) and the Contractor shall be only through the STATE's Project 
manager or representative. 

4.4 After the CITY has executed the Contract, the STATE will provide the CITY with 
a monthly progress report, which will include details regarding progress of the 
Contract work and Contract time, updates to the Contractor's critical path 
schedule, estimated progress payments for payments to the Contractor, estimated 
costs for the STATE's engineering and administration, Contract changes (change 
orders), and a comparison of quantities (planned vs. actual quantities). 

4.5 The STATE will prepare the final construction documentation in conformance with 
the STATE Construction Manual. The STATE will maintain one set of plans as the 
official "as-built" set, then make notations in red ink of all plan revisions typically 
recorded per standard STATE practices, as required by the STATE's Construction 
Manual. Once final acceptance of the Project has occurred, per Section 6 of this 
Agreement, the ST ATE will submit one reproducible set of as-built plans to the 
CITY within six (6) months. 

4.6 Should, for any reason, the CITY decide not to complete the Project after 
construction has begun, the STATE shall determine what work must be completed 
to restore SR 16 and STATE limited access right of way to a condition and 
configuration that is safe for public use, and the CITY agrees that the STATE 
shall have the authority to direct the Contractor to complete SR 16 and STATE 
limited access right of way restoration. The CITY agrees that all costs associated 
with Contract termination, including engineering, completing SR 16 and STATE 
limited access right of way restoration, and Contractor claims, will be the sole 
responsibility ofthe CITY. lfthe Contractor is not available to restore SR 16 and 
state limited access right or way, the STATE may perform the restoration work at 
CITY expense. This Subsection shall survive the termination of this Agreement. 

4.7 Upon completion of the Project, the STATE shall submit all Project records to the 
CITY for retention. 

5. PROJECT CHANGES 

5.1 Changes to the Contract will be documented by change order as defined in the 
Standard Specifications. The STATE shall prepare all change orders in 
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accordance with Chapter J-2.4C of the STATE's Construction Manual (M41-0Ij, 
current edition. 

5.2 Required changes are changes that involve: 

• Changes in the work, work methods, working days, or quantities as necessary 
to satisfactorily complete the scope of the Project within the STATE's limited 
access right of way or jurisdiction. 

• Mitigating an emergency or safety threat to the traveling public. 

All other change shall be considered elective. 

5.3 The STATE will approve and submit final required change orders to the CITY for 
execution and payment. The STATE will submit final elective change orders to 
the CITY for approval, execution, and payment. 

5.4 The CITY authorizes the STATE to initiate, negotiate, document, approve, and 
direct the Contraetor by either verbal or written direction in all matters regarding 
required changes, see Subsection 5.2. 

5.5 The STATE reserves the right, when necessary and in the opinion of the STATE 
due to emergency or safety threat to the traveling public, to direct the Contractor 
to proceed with work associated with a required change prior to fhe CITY's 
execution of the change order. 

5.6 The STATE will advise the CITY of any proposed required change as soon as 
reasonably possible and provide an opportunity, if time permits, to review the 
change before providing direction to the Contractor. 

5.7 In the event that the CITY disagrees with the STATE's determination of a 
required change, the CITY may pursue resolution under Subsection 11.5, 
Disputes. 

5.8 The CITY authorizes the STATE to direct the Contractor to proceed with changed 
work without consultation with the CITY for changes resulting in cost increases 
less than $500.00. 

5.9 The STATE will advise the CITY of any proposed change as soon as reasonably 
possible. The STATE shall seek and receive written approval from the CITY 
(email is sufficient) prior to directing the Contractor to implement an elective 
change to the Contract. 

5.1 0 The CITY may request additions to the Contract through the STATE. The 
STATE will direct the Contractor to implement the requested change, provided 
that the change complies with the Standard Specifications, Project permits, state 
and/or federal law and applicable rules and/or regulations andlor design policies. 
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5.11 The STATE will notify the CITY of errors or omissions in the Contract. The 
CITY shall provide to the STATE the necessary documents (plans, specifications, 
and cost estimate) that will be incorporated into a change order. Ifboth Parties 
agree, the STATE may produce the necessary documents at CITY expense. 

5.12 The STATE will develop change orders, secure signatures from the Contractor, 
and submit change orders with backup documentation to the CITY for execution 
and payment. 

6. ACCEPTANCE 

6.1 Prior to acceptance of the Project, the STATE and the CITY will perform a joint 
final inspection. The CITY agrees, upon satisfactory completion of the Project by 
its Contractor, and receipt of a "Notice of Physical Completion," as determined by 
the STATE, to deliver a letter of acceptance which shall include a release of the 
STATE from all future claims or demands except from those resulting from the 
negligent performance of the STATE's construction administration under this 
Agreement. 

6.2 Ifa letter of acceptance is not received by the STATE within sixty (60) days 
following delivery ofa "Notice of Physical Completion" of the Project to the 
CITY, the Project shall be considered accepted by the CITY and the STATE shall 
be released from all future claims or demands except from those resulting from 
the negligent performance of the STATE's construction administration under this 
Agreement.. 

6.3 The CITY may withhold its acceptance of the Project by submitting written 
notification to the STATE within sixty (60) days following "Notke of Physical 
Completion" oflhe Project. This notification shall include the reason(s) for 
withholding the acceptance. The Parties shall then work together to resolve the 
outstanding issues identified in the CITY's written notification. 

7. PAYMENT TO STATE AND PROJECT CONTRACTOR 

7.1 The CITY, in consideration of the faithful performance of the work to be done by 
the STATE as described in this Agreement, agrees to reimburse the STATE for 
the actual direct salary and direct non-salary cost of the STATE's work as 
provided herein and estimated in Exhibit A. 

7.2 The STATE shall submit monthly invoices to the CITY after such services have 
been performed, and a final bill upon completion of all the services described in 
this Agreement. The CITY agrees to make partial payments within thirty (30) 
days of receipt of a STATE invoice. These payments are not to be more frequent 
than one (I) per month. If the CITY objects to all or any portion of any invoice, it 
shall notify the STATE of the same within fifteen (15) days from the date of 
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receipt and shall pay that portion of the invoice not in dispute, and the Parties 
shall immediately make every effort to settle the disputed portion, 

7.3 A partial payment for STATE work will not constitute agreement as to the 
appropriateness of any item, and at the time of final invoice, the Parties will 
resolve any discrepancies, 

7.4 The CITY agrees that it shall be solely responsible for all costs associated with 
the CITY's Project Contract with its Contractor. The CITY further agrees that the 
ST ATE shall have no liability or responsibility for payment of any or all Project 
Contractor or subcontractor costs, including the costs of required and or elective 
change orders. 

7.5 INCREASE IN COST: In the event unforeseen conditions require an increase in 
costs for STATE construction administration by more than twenty-five (25) 
percent, the Parties must negotiate and exeeute an amendment to this Agreement 
addressing said increase. 

8. RIGHT OF ENTRY 

8.1 The CITY hereby grants to the STATE, its authorized agents, eontractors, 
subcontractors, and employees, a right of entry upon all land in which the CITY 
has an interest, for the purpose of performing Contract administration under this 
Agreement. 

8.2 The STATE hereby grants to the CITY, its authorized agents, contractors, 
subcontractors, and employees, a right of entry upon STATE limited access right 
of way for the purpose of inspecting and constructing the Project. 

9. CONTRACTOR CLAIMS Ao."JD THIRD PARTY DAMAGE 

9.1 Contractor Claims for Additional Payment 

9.1.J In the event the Contractor makes a claim for additional payment 
associated with the Project work, the STATE will immediately notify the 
CITY of such a claim. 

9.1.2 The STATE shall provide a written recommendation to the CITY 
regarding resolution of Contractor claims, The CITY agrees to defend 
such claims at its sole cost and expense. The STATE wi11 cooperate with 
the CITY in the CITY's defense oflhe claim. The CITY shall reimburse 
any STATE costs incurred in providing such assistance, 

9.2 Third Party Claims for Damages Post Project Acceptance: After Project 
acceptance, in the event of claims for damages or loss attributable to bodily 
injury, sickness, death, or injury to or destruction of property that occurs because 
of the Project located on state right of way, the CITY shall defend such claims 

GCA-5817 
Page 7 of 11 



and hold hannless the STATE and the ST ATE shall not be obligated to pay any 
such claim or the cost of defense. Nothing in this subsection, however, shall 
remove from the STATE any responsibilities defined by the current laws of the 
State of Washington or from any liabilities for damages caused by the STATE's 
own negligent acts or omissions independent oflhe construction administration 
perfonned under this Agreement. The provisions of this section shall survive the 
tennination of this Agreement. 

9.3 Third Party Damage to the Project 

9.3.1 The CITY authorizes the STATE to direct the CITY's Contractor to repair 
all third party damage to the Project during construction. 

9.3.2 The CITY agrees to be responsible for all costs associated with said third 
party damage and for collecting such costs from the third party. 

9.3.3 The STATE will document the third party damage by required change 
order and cooperate with the CITY in identifYing the third party. The 
STATE will also document and invoice the CITY separately for STATE's 
costs associated with third party damage. 

10. OWNERSHIP, OPERATION AND MAINTENANCE 

10.1 Upon acceptance of the Project as provided in Section 6, the CITY shall be the 
sole owner of that portion of the Project within the CITY's right of way, and the 
CITY shall be solely responsible for all future operation and maintenance of the 
Project within the CITY's right of way at its sole cost, without expense or cost to 
the STATE. 

10.2 Upon the CITY's acceptance of the Project as provided in Section 6, the STATE 
shall be the sole owner of thai portion of the Project within the STATE's right of 
way, 

10.3 Maintenance and Operation, as well as indemnification and waiver obligations, of 
that portion of the Project located within Ihe STATE's right of way is set forth 
under separate agreement, OM-1498, which shall be executed concurrently with 
this Agreement. 

10.4 Section 10 shall survive the tennination of this Agreement. 

11. GENERAL PROVISIONS 

11.1 Amendment: This Agreement may be amended or modified only by the mutual 
agreement of the Parties. Such amendments or modifications shall not be binding 
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unless they are in writing and signed by persons authorized to bind each of the 
Parties. 

11.2 T ennin!lJion: The CITY may tertninate this Agreement upon written notice to 
the STATE, The STATE may terminate this Agreement only with the written 
concurrence of the CITY, 

11.2, I If this Agreement is tertninated prior to the fulfillment of the terms stated 
herein, the CITY agrees to reimburse the STATE for the actual direct and related 
indirect expenses and costs the STATE has incurred up to the date of tertnination, 
as well as the costs of non-cancelable obligations. 

11.2.2 Any termination of this Agreement shall not prejudice any rights or 
obligations accrued to the Parties prior to termination. 

11.2.3 Termination prior to completing the Project vdthin state limited access 
right of way will terminate the right of the CITY to complete the Project within 
state limited access right of way. The Contractor will be directed by the STATE 
to restore SR 16 and state limited access right of way in accordance with 
Subsection 4.6. If the Contractor is not available to restore SR 16 and state 
limited access right of way, the STATE may perform the restoration work at 
CITY expense. This Subsection shall survive the termination of this Agreement. 

11.3 Independent Contractor: The STATE shall be deemed an independent contractor 
for all purposes, and the employees of the STATE or any of its contractors, 
subcontractors, consultants, and the employees thereof, shall not in any manner be 
deemed to be employees of the CITY. 

11.4 Indemnification 

11.4.1 Unless the claim falls within the provisions of Subsections 6.1, 6.2 or 9.2, 
the Parties shaH protect, defend, indemnify, and hold harmless each other and 
their employees and authorized agents, while acting within the scope of their 
employment as such, from any and all costs, claims, judgments, andlor awards of 
damages (both to persons andlor property), arising out of, or in any way resulting 
from, the work to be performed pursuant to the provisions of this Agreement. The 
Parties shall not be required to indemnify, defend, or save hannless the other 
Party if the claim, suit, Of action for injuries, death, or damages (both to persons 
andlor property) is caused by the negligence of the other Party; Provided that if 
such claims, suits, or actions result from the concurrent negligenc:e of (a) the 
STATE, its employees or authorized agents and (b) the CITY, its employees or 
authorized agents, or involves those actions covered by RCW 4.24.115, the 
indenmity provisions provided herein shall be valid and enforceable only to the 
extent of each Party's, its employees' or authorized agents' own negligence. 
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II A.2 The CITY agrees to accept full liability for any facilities the CITY has 
provided direction to the STATE to design andlor construct outside the STATE's 
limited access right of way andlor STATE's jurisdiction that do not meet STATE 
standards. 

11.4.3 Subsections 11.4.1 and 11.4.2 shall survive the tennination of this 
Agreement. 

11.5 Disputes: In the event that a dispute arises under this Agreement, it shall be 
resolved as follows: The STATE and the CITY shall each appoint a member to a 
disputes board, these two members shall select a third board member not affiliated 
with either Party. The three-member board shall conduct a dispute resolution 
hearing that shall be infonnal and unrecorded. An attempt at such dispute 
resolution in compliance with aforesaid process shall be a prerequisite to the filing 
of any litigation concerning the dispute. The Parties shall equally share in the cost 
of the third disputes board member; however, each Party shall be responsible for 
its own costs and fees. 

11.6 Venue: In the event that either Party deems it necessary to institute legal action or 
proceedings to enforce any right or obligation under this Agreem,~nt, the Parties 
agree that any such action or proceedings shall be brought in Thurston County 
Superior Court. Further, the Parties agree that each will be solely responsible for 
payment of their own attorney's fees, witness fees, and costs. 

11.7 Audit Records: All Contract administration records in support of all STATE costs 
shall be maintained by the STATE for a period of three (3) years. The CITY shall 
have full access to and right to examine said records during nonnal business hours 
and as often as it deems necessary, and should the CITY require <:epies of any 
records, it agrees to pay the costs thereof. The Parties agree that the work 
pertbnned herein is subject to audit by either or both Parties andlor their 
designated representatives andlor state and federal government. 

11.8 Tenn of Agreement: Unless otherwise provided herein, the tenn of this 
Agreement shall commence as of the date this Agreement is executed and shall 
continue until the Project is accepted by the CITY pursuant to Section 6, all 
records and as-built plans are submitted to the CITY pursuant to Subsections 4.5 
and 4.7, and all obligations for payment have been met, except for Subsections 
4.6, 9.2, 11.2.3 and 11.4 and Section 10 which shall survive the tennination of 
this Agreement. 

GCA-5817 
Page 10 ofll 



IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the last 
date signed below. 

GIG HARBOR 

By: 

Chuck Hunter, Mayor 

APPROVED AS TO FORM 

By: 

CITY Attorney 

Date: 

STATE OF WASHINGTON 
DEPARTMENT O~TSPORTA TION 

By: +~<~r-
Kevin J. Dayton. Region Administrator 

APPROVED AS TO FORM 

/) OC 
By ~, ...... X>-((J-

Assistant Attorney General " 

Date: __ 7-=-------'a""'-=~j~-~O'_· -"'~ ___ _ 
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Cost Estimate 

,~ Blvd" - City of Gig Harbor 

SIMO Ree Time Mth OT Rate OT Time M'hs 

,g6331 4 I Si1~2G " 13' .21 8 I S1C .76 4 
i7,467.6: 8 4 

,1214- 3 

f~it 
1 

,13' .2: 2 
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M. 
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S06~ 
s97;1 c-
$2~~ 
526, :-

$3~~ 
. $26. ~I 

$1,00000 

I $17.726.72 

$0.00 

Notes: (1} Rates include Tacoma PE office support costs such as the Project Engineer, Asst. Project Engineer, 1001s, supplies, etc, 

(2) Per Overhead Agreemenl OH-(10206 

(3) The Following Assumptions have been made: 

1) Inspection will need to be provided on a double shift operation 
2) A scheduler has been added to maintain a As-Built Schedule 
3) Materials Testing wlll be provided 
4) Materials Tracking and Approving wi!! be provided 
5} Change Order Preparation 
6) Approximately 100 Working Days 
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